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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutriton  Service 
[7  CFR  Part  226] 

Child  Care  Food  Program 

agency:  Food  and  Nutriton  Service, 
USDA. 

action:  Proposed  rule. 

summary:  The  Department  is  proposing 
a  revision  of  the  Child  Care  Food 
Program  regulations  to  implement  the 
provisions  of  P.L.  95-627,  the  Child 
Nutrition  Amendments  of  1978. 

Interested  parties  are  offered  an 
opportunity  to  comment  on  this 
proposal. 

DATE:  Comments  must  be  received  by 
August  17, 1979,  to  be  assured  of 
consideration  in  final  rulemaking. 
ADDRESS:  Written  comments  should  be 
sent  to  Jordan  Benderly,  Director,  Child 
Care  and  Summer  Programs  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  A  draft  Impact  Analysis 
Statement  concerning  the  major 
proposals  and  copies  of  all  written 
comments  received  will  be  available  for 
inspection  by  the  public  during  normal 
business  hours  in  room  644,  500  12th 
Street,  SW.,  Washington,  D.C.  20250.  A 
copy  of  the  draft  impact  Analysis 
Statement  can  be  obtained  from  Mr. 
Benderly, 

FOR  FURTHER  INFORMATION  CONTACT: 

Either  Mr.  Benderly  or  Beverly 
Walstrom  at  the  above  address  or  by 
telephone  at  (202)  447-6509. 
SUPPLEMENTARY  INFORMATION:  The 
Child  Care  Food  Program  is  authroized 
by  section  17  of  the  National  School 
Lunch  Act.  Pub.  L.  95-627,  enacted 
November  10, 1978,  substantially  revised 
the  Program  and  authorizes  the  Program 
on  a  permanent  basis. 

Comprehensive  Program  regulations 
were  last  issued  on  June  25. 1976.  Three 
amendments  to  those  regulations  have 
since  been  published  to  provide  audit 
hinds,  delete  the  time  for  securing  IRS 
nonprofit  status,  and  announce  the 
opening  of  the  Mountain  Plains  Regional 
Office.  The  proposed  regulations 
implement  Pub.  L.  95-627.  This  statute 
prescribes  several  major 
nondiscretionay  changes,  such  as 
mandatory  advance  payments,  a  new 
method  of  assigning  reimbursement 
rates,  separate  food  service  and 
administrative  rates  for  family  day  care 
programs,  establishment  of  fair  hearing 
procedures,  time  frames  for  application 


approvals  and  payment  of  claims,  and 
annual  notification  of  Program 
availability  to  nonparticipating  facilities. 
(The  new  statutory  formula  for  earning 
State  administrative  expense  (SAEJ 
funds  is  codified  in  a  different  part  of 
this  title — 7  CFR  Part  235.)  In  addition, 
the  proposed  regulations  incorporate 
recommendations,  based  on  three  years 
of  Program  experience  under  the  current 
regulations,  from  various  sources, 
including  a  national  meeting  held  in 
January  of  this  year  to  solicit  public 
comment.  A  45  day  public  comment 
period  is  afforded  to  allow  interested 
people  and  organizations  to  submit 
criticisms,  favorable  opinions,  and 
information  to  affect  regulatory  policies. 

The  President  directed  each  Executive 
Agency  to  adopt  procedures  to  improve 
the  notice  and  comment  rulemaking 
process  (Executive  Order  12044,  issued 
March  24, 1978  (43  FR  12661)).  This 
Executive  Order  establishes  a  60  day 
comment  period  for  significant 
rulemakings  except  under  certain 
circumstances  which  justify  a  shorter 
amount  of  time.  The  Department  is 
concerned  about  issuing  final 
regulations  as  expeditiously  as  possible 
to  permit  implementation  of  the  benefits 
authorized  by  P.L.  95-627.  In  evaluating 
the  importance  of  providing  60  days  of 
public  comment  against  the  public 
interest  in  timely  implementation  of  the 
law,  Robert  M.  Greenstein,  Acting 
Administrator,  Food  and  Nutrition 
Service,  has  decided  to  allow  45  days, 
rather  than  60  days,  for  comment. 

The  proposed  regulations  reflect  the 
Department's  view  that  there  are  now 
three  distinct  types  of  operations  in  the 
CCFP;  child  care  centers,  family  day 
care  homes,  and  outside-school-hours 
care  centers.  These  different  facilities 
vary  in  administrative  complexity, 
operational  stability,  and  managerial 
expertise.  The  proposed  administrative 
and  operational  requirements  set  forth 
in  these  regulations  reflect  an  attempt  to 
recognize  these  differences.  Separate 
regulatory  sections  are  established  for 
each  type  of  child  care  facility. 

The  following  describes  the  proposed 
changes  to  the  CCFP  regulations: 

I.  Definitions 

1.  Classifications,  The  proposed 
regulations  attempt  to  more  clearly 
differentiate  institutions  and  sponsoring 
organizations.  Any  organization  which 
directly  enters  into  a  Program  agreement 
with  the  State  agency  is  categorized  as 
an  institution:  institutions  may  be 
sponsoring  organizations,  independent 
child  care  centers,  or  independent 


outside  school  hours  care  centers. 
Sponsoring  organizations  are 
institutions  which  administer  the 
Program  at  one  or  more  family  day  care 
homes,  or  two  or  more  centers,  or  at  one 
center  which  is  organizationally  distinct 
(i.e.,  has  separate  tax-exempt  status) 
from  the  sponsoring  organization.  Day 
care  outlets  under  the  auspices  of  a 
sponsoring  organization  are  classified  as 
child  care  facilities  and  may  be  child 
care  centers,  outside-school-hours  care 
centers,  or  family  (or  group)  day  care 
homes.  Outside-school-hours  care 
centers  are  centers  which  provide  day 
care  to  children,  mostly  of  school-age, 
before  or  after  school  hours. 

II.  Eligibility 

1.  Nonprofit  status.  The  legislation 
requires  participating  institutions  to 
have  public  or  private  nonprofit  status. 
To  be  considered  nonprofit,  an 
institution  must  have  IRS  tax-exempt 
status,  be  moving  toward  compliance 
with  IRS  requirements  for  tax-exempt 
status,  or  operate  another  Federal 
program  requiring  nonprofit  status.  An 
institution  may  now  evidence  tax- 
exempt  status  under  any  section  of  the 
Internal  Revenue  Code  of  1954 — prior 
legislation  Section  501(c)(3).  Pub.  L.  95- 
627  directs  the  Department  to  establish 
standards  for  moving  toward 
compliance  with  IRS  requirements  for 
tax-exempt  status.  Current  regulations 
provide  for  open-ended  eligibility  of 
institutions  which  have  filed  an 
application  with  IRS.  This  may  result  in 
an  institution  attempting  to  participate 
indefinitely  by  filing  an  incomplete 
application  with  IRS  with  no  intent  of 
securing  tax-exempt  status.  The 
proposed  regulations  prevent  this  result 
by  providing  for  the  termination  of 
institutions  which  have  not  suppled  IRS 
with  all  requested  information  after  12 
months.  Institutions  may  participate 
beyond  12  months  as  long  as  their 
complete  application  is  pending  IRS 
determination.  This  approach  is 
consistent  with  the  recommendation 
from  the  national  meeting  to  establish  a 
flexible  12  month  deadline  for  achieving 
nonprofit  status.  (226.16(a)) 

2.  Licensing.  Licensing  or  approval  to 
provide  child  care  continues  to  be  a 
basic  requirement  for  Program 
eligibility.  The  statued  requires  all 
institutions  to  have  Federal,  State  or 
local  licensing  or  approval,  unless 
licensing  is  not  available.  This 
requirement  pertains  to  all  independent 
centers  and  all  sponsored  facilities 
(sponsoring  organizations  do  not  have  to 
be  licensed  or  approved).  Most 
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institutions,  as  in  the  past,  will  continue 
to  be  eligible  for  the  CCFP  based  on 
Federal.  State  or  local  licensing  or 
approval.  However,  there  are  cases 
where,  for  one  reason  or  another, 
licensing  is  not  available  to  institutions. 
Pub.  L.  95-627  addresses  situations 
where  the  initiation  of  the  Program  is 
thwarted  by  a  lack  of  access  to  child 
care  licensing  services.  No  State  or  local 
child  care  standards  may  exist  for  some 
types  of  child  care  facilities.  Other 
licensing  authorities  restrict  licensing  or 
approval  determinations  to  certain 
categories  of  child  care  facilities.  For 
example,  in  some  States  no  licensing 
mechanism  exists  for  family  day  care 
homes  serving  fewer  than  four  children. 
In  other  areas,  licensing  may  be 
technically  available,  but  delays  in  the 
licensing  process  force  facilities  to 
endure  long  waiting  periods  before 
determinations  are  granted. 

The  Department’s  study  of  the 
Congressional  committee  reports  found 
a  legislative  intent  to  ensure  that 
Program  benefits  are  accessible  to 
institutions  which,  despite  maintaining 
quality  child  care  standards,  cannot 
obtain  licensing  because  of  problems 
with  licensing  mechanisms.  The 
Department  recognizes  that  the  primary 
mission  of  State  agencies  which 
adminsler  the  Program  is  the 
enhancement  of  child  nutrition,  and  that 
some  parties  may  view  alternate 
licensing/approval  procedures  as  a 
deviation  from  this  mission.  The 
Department  Piaintains  that  the 
expeditious  resolution  of  problems  with 
licensing  mechanisms  is  necessary  to 
improve  nutritional  services  to  many 
needy  children.  The  proposed 
regulations  attempt  to  minimize  the 
administrative  burden  attendant  to 
resolving  these  problems.  The  following 
is  a  summary  of  the  procedures  and 
issues  related  to  licensing  contained  in 
the  proposed  regulations. 

(a)  Eligibility  criteria.  Either  Federal. 
Slate  or  local  licensing  or  approval  for 
child  care  remains  as  the  primary  means 
of  establishing  Program  eligibility. 
Institutions  which  are  complying  with 
applicable  requirements  for  license 
renewals  retain  eligibility  for  the 
Program.  If  such  licensing  or  approval  is 
not  available  to  an  institution,  it  may 
participate  if  it  receives  Title  XX  funds 
for  child  care.  If  the  institution  does  not 
receive  Title  XX  funds,  it  may  then 
establish  eligibility  under  alternate 
approval  procedures  by  demonstrating 
compliance  with  any  of  the  following 
standards:  (1)  any  applicable  State  child 
care  standards,  or  (2)  any  applicable 
local  child  care  standards,  or  (3)  the 
Federal  Interagency  Day  Care 


Requirements,  as  amended  by  Title  XX 
(FIDCR).  The  institution  may  select 
which  one  of  these  three  sets  of 
standards  for  which  it  will  demonstrate 
compliance. 

(b)  Alternate  approval  procedures. 

The  Department  is  aw’are  that 
administering  agencies  have  neither  the 
staff  resources  or  expertise  to 
administer  complex  child  care 
standards.  The  proposed  regulations 
permit  streamlined  determinations  of 
eligibility  which  are  consistent  with 
protecting  the  health  and  safety  of 
participating  children.  State  agencies 
w’ill  provide  institutions  with 
information  on  FIDCR  and  applicable 
State  standards.  However,  if  an 
institution  chooses  to  demonstrate 
compliance  with  applicable  local 
standards,  it  must  identify  and  submit 
these  standards  to  the  State  agency. 
State  agencies  may  permit  institutions  to 
self-certify  compliance  with  child  care 
standards  during  the  application 
process;  however,  health/sanitation  and 
fire/building  safety  permits  must  be 
presented  for  all  food  service  outlets. 
This  approach  limits  administering 
agency  involvement  with  licensing/ 
approval  procedures,  w’hile  proper 
scrutiny  of  the  hygiene  and  safety  of  the 
child’s  environment  is  not  sacrificed. 
State  agencies  will  be  expected  to  verify 
compliance  with  the  applicable  child 
care  standards  during  Program  reviews. 
No  separate  compliance  reviews  are 
proposed.  How'ever,  if  Program  reviews 
of  selected  sponsored  facilities  reveal 
compliance  problems,  a  more  extensive 
review  of  the  sponsoring  organization’s 
facilities  is  warranted.  Any 
determinations  of  compliance  by  State 
agencies  under  these  alternate  approval 
procedures  are  solely  for  the  purpose  of 
establishing  Program  eligibility,  and  do 
not  relieve  an  institution  from  its 
responsibilities  under  any  State  or  local 
laws  or  regulations. 

(c)  Backlogs.  Institutions  for  which 
licensing  is  technically  available  may  be 
denied  timely  access  to  licensing  (and 
eligibility  for  Program  benefits)  because 
of  the  licensing  authority’s 
administrative  backlogs.  To  ensure  that 
Program  benefits  are  not  withheld 
because  of  circumstances  beyond  an 
institution’s  control,  the  proposed 
regulations  consider  licensing  or 
approval  to  be  not  available  to  an 
institution  if  the  licensing  authority  does 
not  make  a  determination  on  an 
application  for  licensing  or  approval 
within  90  days.  The  Department 
envisions  the  process  as  working  in  the 
following  manner:  unlicensed 
institutions  applying  for  Program 
participation  may  indicate  the  date  on 


virhich  they  applied  to  the  licensing 
authority  for  licensing  or  approval.  The 
administering  agency  must,  according  to 
Pub.  L.  95-627,  respond  to  the  applicant 
within  15  days  and  inform  the  institution 
that  the  application  for  Program 
participation  cannot  be  approved 
because  it  is4ncomplete.  At  this  point, 
the  applicant  will  be  provided  with  the 
necessary  forms  to  demonstrate 
compliance  with  State  child  care 
standards  or  FIDCR  and  informed  that  it 
may  demonstrate  compliance  with  these 
standards  to  the  administering  agency  if 
no  determination  is  made  on  its 
application  for  licensing.  During  this 
period,  the  institutions  will  have  time  to 
complete  any  forms,  secure  health/ 
sanitation  and  building  safety  permits 
and  return  this  information  to  the 
administering  agency.  If  the  institution 
cannot  secure  a  determination  on  its 
application  for  licensing  after  90  days 
(from  the  point  its  Program  application 
was  received  by  the  administering 
agency),  the  administering  agency  must 
consider  that  licensing  is  not  available 
to  the  institution  and,  according  to  Pub. 
L.  95-627,  act  on  its  Program  application 
within  30  days.  The  institution  may  then 
be  approved  to  participate  in  the 
Program  for  one  year;  however,  it  must 
continue  to  pursue  licensing  or  approval 
from  the  licensing  authority.  If  the 
licensing  authority  later  rules  that  the 
institution  is  not  in  compliance  with  its 
licensing  code,  the  institution  will  be 
responsible  for  informing  the 
administering  agency  about  this 
determination.  The  administering 
agency  will  then  terminate  the  ' 
institution’s  Program  participation  until 
licensing  is  secured  through  regular 
channels. 

In  setting  the  proposed  90  day  time 
frame  to  determine  when  backlogs  make 
licensing  not  available,  the  Department 
sought  a  time  span  which  would 
facilitate  access  to  the  Program,  while 
making  sure  that  most  institutions 
establish  eligibility  through  normal 
licensing  procedures,  A  shorter  time 
period  would  expedite  eligibility 
determinations,  but  force  administering 
agencies  to  deal  with  more  licensing/ 
approval  situations.  A  longer  time 
period  would  allow  for  more  reliance  on 
established  licensing  mechanisms,  but 
increase  the  time  institutions  must  w'ait 
before  getting  an  opportunity  to 
participate  in  the  Program.  The 
Department  seeks  information  about  the 
extensiveness  and  duration  of  actual 
licensing  backlogs.  Data  available  to  the 
Department  during  the  development  of 
the  proposed  regulations  indicate  that 
most  State  licensing  authorities  act  on 
licensing  applications  from  day  care 
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homes  within  three  months.  However, 
these  data  are  subject  to  question. 
Additional  information  will  be  used  to 
evaluate  the  proposed  time  frames  to 
ensure  that  administering  agency 
involvement  with  alternative  licensing/ 
approval  procedures  is  limited  to 
addressing  delays  which  exceed  routine 
waiting  periods. 

(d)  FIDCR.  The  statute  directs  the 
Department  to  establish  child  care 
standards  to  use  as  an  alternate 
approval  procedure.  After  consultation 
with  the  Department  of  Health. 
Education,  and  Welfare,  the  Department 
proposes,  in  the  interest  of  promoting 
quality  child  care,  to  use  the  Federal 
Interagency  Day  Care  Requirements 
(FIDCR),  as  amended  by  Title  XX  of  the 
Social  Security  Act.  These  amendments 
to  the  1968  FIDCR:  (1)  make  educational 
services  optional  rather  than  mandatory, 

(2)  set  child-staff  ratios  for  children 
under  3  years  of  age.  and  (3)  provide  for 
more  flexible  staffing  standards  for 
school-age  children  (a  15:1  child-staff 
ratio  for  children  aged  six  to  14.  and  a 
20:1  child-staff  ratio  for  older  chil'dren 
are  required,  as  opposed  to  the  minimum 
10:1  ratio  stipulated  in  the  original  1968 
FIDCR).  Under  the  proposed  regulations. 
FIDCR  at  times  will  be  applicable  to 
outside-school-hours  care  centers  as 
well  as  child  care  centers  and  family 
and  group  day  care  homes.  Under  the 
CCFP’s  predecessor  program  (the  year- 
round  component  of  the  Special  Food 
Service  Program  for  Children),  licensing 
or  approval  was  not  a  criterion  for 
eligibility.  Upon  implementation  of  Pub. 
L.  94-105,  licensing  or  approval,  or 
compliance  with  the  1968  FIDCR.  was 
established  as  a  prerequisite  for 
participation.  The  Department 
recognized  that  most  State  and  local 
governments  did  not  have  licensing 
standards  for  recreation  centers,  and 
that  most  of  the  1968  FIDCR  were  too 
comprehensive  for  most  participating 
recreation  programs.  To  enable  these 
after-school  programs  to  continue 
program  operations,  current  regulations 
allowed  State  agencies  to  develop 
approval  standards  tailored  to  the 
operations  of  recreation  centers.  Pub.  L. 
95-627  addresses  the  eligibility  of  day 
care  programs  for  school-age  children; 
however,  because  the  statutory  language 
specifically  relates  day  care  to  programs 
for  school  children  in  outside-school- 
hours  situations,  the  current  approval 
provisions  for  after-school-recreation 
programs  are  eliminated  and  replaced 
by  FIDCR — a  set  of  standards  designed 
specifically  for  child  care.  The 
Department  solicits  comments  on  how 
these  changes  in  eligibility  standards 


may  affect  participating  after-school 
recreation  programs. 

The  Department  is  concerned  that  not 
all  FIDCR  components  may  be 
appropriate  for  all  child  care  facilities, 
particularly  family  day  care  programs 
and  outside-school-hours  child  care 
programs.  Accordingly,  the  following  list 
indicates  which  Title  XX  FIDCR 
components  (for  all  types  of  facilities) 
are  under  consideration  for  retention  or 
modification  in  the  final  regulations: 

(1)  “Day  Care  Facilities”  (child-staff 
ratios)  will  be  retained. 

(2)  “Environmental  Facilities"  will 
retain  subitems  applicable  to  safety, 
sanitation,  and  suitability  of  facilities, 
but  eliminate  the  subitems  for  location 
of  facilities. 

(3)  “Educational  Services"  are 
optional  under  the  Title  XX  FIDCR. 

(4)  “Social  Services”  will  be 
consolidated  to  require  that  families  are 
provided  with  information  on 
community  social  services. 

(5)  “Health  and  Nutrition  Services" 
will  be  modified  to  require  provisions 
for  first  aid  and  emergency  medical  care 
and  for  ensuring  that  children’s  families 
are  informed  about  available  health 
services.  Nutrition  services,  of  course, 
are  an  integral  program  component. 

(6)  “Training  of  Staff’  will  be  modified 
to  permit  referrals  to  other  child  care 
training  programs  in  situations  were 
sponsoring  organizations  cannot  provide 
comprehensive  training  on  day  care 
services. 

(7)  “Parent  Involvement”  will  be 
simplified  to  require  opportunities  for 
parents  to  observe  their  children  in  day 
care  or  volunteer  their  services  in  the 
day  care  program. 

(8)  “Administration  and 
Coordination"  will  be  limited  to 
compliance  with  Federal 
nondiscrimnation  requirements. 

(9)  "Self-Evaluation”  will  be  retained. 

The  Department  welcomes  comments 

on  particular  problems  encountered  in 
complying  with  specific  FIDCR 
components,  and  solicits  suggestions  on 
revising  these  components  with  a  view 
toward  clarity  and  appropriateness.  The 
Department  of  Health,  Education,  and 
Welfare  proposed  significant  revisions 
of  FIDCR  for  public  comment  on  June  15, 
1979.  The  Department  invites  comments 
on  these  proposed  changes  in  the 
FIDCR.  The  Department  will  consider 
any  DHEW  alterations  in  promulgating 
standards  for  final  regulations. 

(§  226.7(d),  §  226.17(a),  §  226.18(a).  and 
§  226.19(a)). 

3.  Eligibility  of  handicapped.  Pub.  L. 
95-627  broadens  the  definition  of 
children  to  include  handicapped  persons 
over  18  years  of  age  attending  eligible 


child  care  institutions.  The  Department 
interprets  this  provision  to  apply  only  to 
mentally  or  physically  handicapped 
people  enrolled  in  child  care  institutions 
which  serve  a  majority  of  children  18 
years  of  age  or  below.  The  eligibility  of 
individuals  is  broadened,  but  there  is  no 
expansion  of  institutional  eligibility.  The 
legislation  does  not  envision  the 
Program  participation  of  adult  sheltered 
workshops  or  day  care  centers  for 
handicapped  adults.  (§  226.2(g)) 

III.  State  Responsibilities 

1.  Outreach.  Pub.  L.  95-627  mandates 
annual  notification  of  Program 
availability  to  all  nonparticipating 
centers  and  homes  which  are  licensed, 
approved,  registered,  or  receiving  Title 
XX  funds.  To  allow  for  a  more  efficient 
outreach  effort.  State  agencies  may 
exclude  private  profit-seeking  centers 
from  annual  notification.  This 
notification  procedure  is  a  mandatory 
component  of  outreach  efforts,  but  does 
not  suffice  as  an  outreach  plan.  The 
legislation  requires  State  plans  to 
provide  an  action  program  for  extending 
the  Program  to  all  eligible  institutions 
and  assisting  family  day  care  homes  in 
obtaining  sponsoring  organizations.  The 
Department  views  notification  as  an 
essential  first  step  in  a  series  of  efforts 
toward  Program  expansion 

(§  226.6(c)(1).  §  226.7(f)) 

2.  Application  approval.  The  statute 
requires  administering  agencies  to  act 
on  complete  applications  for 
participation  within  30  days  and  notify 
applicants  filing  incomplete  forms  or 
information  within  15  days.  The 
proposed  regulations  specify  that  the 
standards  are  based  on  calendar  days  to 
ensure  prompt  action.  State  agencies 
may  choose  to  require  participating 
institutions  to  submit  a  complete 
reapplication  each  year  or  comply  with 
simplified  agreement  renewal 
procedures.  At  a  minimum,  these 
regulations  require  an  annual  extension 
of  the  Program  agreement,  submission  of 
current  family-size  and  income 
information,  issuance  of  a  . 
nondiscrimination  statement,  and  (only 
for  sponsoring  organizations) 
submission  of  a  management  plan. 
Licensing  or  approval  is  an  ongoing 
requirement  and  State  agencies  should 
implement  procedures  to  ensure  that 
centers  or  homes  with  expiring  licenses 
comply  with  applicable  renewal 
procedures. 

In  addition.  State  agencies  must 
annually  permit  institutions  to  express  a 
preference  to  receive  commodities  or 
cash-in-lieu  payments  and  to  choose  to 
receive  reimbursement  on  the  basis  of 
either  a  tiering  method  or  the  present 


Federal  Register  /  Vol.  44,  No.  129  /  Tuesday,  July  3,  1979  /  Proposed  Rules 


39081 


means  of  calculating  payments.  To 
facilitate  management  of  the  agreement 
renewal  process.  State  agencies  may 
stagger  agreements  throughout  the  year 
to  avoid  a  deluge  of  renewals  at  the 
start  of  each  fiscal  year,  the  Department 
will  provide  guidance  on  implementing  a 
staggered  agreement  renewal  process. 

(§  226.7(b)) 

3.  Commodity  preferences.  Pub.  L.  95- 
627  shifts  the  initial  decision  authority 
for  electing  commodities  or  cash 
payments  from  the  State  level  to  the 
institution  level.  State  agencies  must 
survey  the  preferences  of  participating 
institutions  for  commodities  or  cash 
payments  at  least  once  a  year.  To  assist 
institutions  in  making  informed 
selections.  State  agencies  should 
provide  institutions  with  available 
information  on  what  types  of 
commodities  are  expected  to  be 
available  and  how  the  commodity 
distribution  system  operates. 

Institutions  will  receive  their  choice  of 
commodities  or  cash.  However,  if  the 
number  of  institutions  requesting 
commodities  is  so  small  that  the  State 
can  demonstrate  that  distribution  would 
be  impracticable,  the  State  agency  may. 
with  the  concurrence  of  the  Food  and 
Nutrition  Service,  provide  cash-in-lieu  of 
commodities  to  all  institutions. 

(5  226.7(e)(5)  and  (g)) 

4.  Program  assistonce.  Sound  Program 
management  is  contingent  on  the  timely 
identification  and  resolution  of  problems 
through  the  ongoing  evaluation  of 
administrative  and  food  service 
operations  at  the  institutional  level.  The 
Department  believes  that  administrative 
oversight  of  the  Program  at  both  the 
Federal  and  State  levels  must  be 
improved  to  manage  the  administrative 
complexity  and  higher  payment  levels 
promised  by  the  implementation  of  Pub. 
L.  95-627.  Moreover,  the  Department 
interprets  the  statutory  requirement  for 
sufficient  technical  assistance  and 
monitoring  and  the  authorization  of 
higher  levels  of  State  administrative 
expense  (SAE)  funds  as  intent  to  ensure 
more  comprehensive  Program 
assistance. 

The  Department  examined  retention 
of  the  current  policy  of  requiring  plans 
for  monitoring  in  the  State  Plan  of  Child 
Care  Food  Program  operations  without 
stipulating  minimum  levels  of 
assistance.  This  approach  has  permitted 
such  wide  variations  in  the  frequency 
and  scope  of  reviews  that  many 
institutions  fail  to  receive  adequate 
assistance.  The  Department  has  noted 
continuing  problems  with  meeting  meal 
patterns  and  recordkeeping 
requirements.  These  problems  often 
result  from  misunderstandings  which 


can  be  corrected  by  supervisory  and 
technical  assistance.  To  ensure 
appropriate  attention  to  all  institutions, 
three  types  of  minimum  monitoring 
standards  were  originally  considered 
during  the  development  of  the  proposed 
rule:  pre-approval  visits,  child  care 
standards  compliance  visits,  and 
program  reviews. 

The  Department  endorses  visits  to 
applicants  prior  to  approval  to  provide 
instruction  on  Program  requirements. 
However,  the  law’s  30  day  time  limit  on 
application  approvals  virtually 
precludes  mandatory  preapproval  visits 
as  timely  scheduling  would  be 
impossible  in  many  instances.  While  the 
proposed  regulations  do  not  require  pre¬ 
approval  visits,  the  Department 
encourages  providing  as  much  pre- 
operational  assistance  as  possible  to 
facilitate  the  smooth  beginning  of 
Program  operations. 

Visits  to  verify  compliance  with  child 
care  standards  (in  situations  where  the 
administering  agency  acts  as  a  surrogate 
for  the  licensing  authority)  were 
considered  as  a  separate  monitoring 
requirement.  The  Department’s  analysis 
of  licensing  problems  indicated  that 
such  a  requirement  could  impose  an 
undue  hardship  on  agencies 
administering  States  w'hich  lack 
comprehensive  licensing  services  and 
could  divert  staff  resources  from  more 
vital  administrative  tasks.  The  proposed 
rule  integrates  child  care  standards 
compliance  evaluations  with  the  general 
supervisory  assistance  requirement. 
Program  reviews  will  encompass  an 
assessment  of  compliance  with  child 
care  standards  when  the  administering 
agency  has  extended  approval  based  on 
a  certification  of  compliance  with  these 
standards.  If  the  initial  reviews  of  a 
sponsoring  organization’s  facilities 
reveals  serious  problems,  administering 
agencies  will  be  expected  to  extend 
their  review  coverage  beyond  the 
minimum  requirement. 

Program  reviews  are  required  for 
institutions  and  sponsored  facilities.  The 
proposed  rule  requires  review's  of  one- 
third  of  all  institutions  and  fifteen  per 
cent  of  sponsored  facilities  each  year. 

To  ensure  that  all  institutions  receive 
proper  attention,  each  institution  must 
be  visited  within  four  years.  This 
stipulation  is  designed  to  ensure  that 
each  institution  is  reviewed  within  a 
reasonable  period  of  time.  Otherwise,  in 
a  State  with  a  growing  Program,  the 
requirement  for  visiting  one-third  of  the 
participating  institutions  annually, 
coupled  with  the  provision  for  visiting 
certain  new  institutions  during  their 
initial  period  of  Program  operations, 
could  allow  some  institutions  to  operate 


for  many  years  without  a  supervisory 
assistance  visit. 

To  ensure  that  new  sponsoring 
organizations  receive  help  in  the  early 
stages  of  Program  activities,  visits  to  all 
sponsoring  organizations  with  five  or 
more  facilities  are  required  during  their 
first  90  days  of  Program  operations. 

While  the  Department  encourages 
according  priority  to  all  newly 
participating  institutions,  the  proposed 
rule  limits  the  requirement  to  sponsoring 
organizations  of  this  size  to  assuage  the 
potential  administrative  burden  in 
States  with  a  rapidly  expanding 
Program. 

Various  minimum  levels  of  monitoring 
were  considered  during  the  development 
of  the  proposed  rule,  ranging  from  20  to 
50  percent  of  institutions  and  from  10  to 
20  percent  of  sponsored  facilities.  Five 
options  were  developed  which  specified 
different  monitoring  frequencies  for 
independent  child  care  centers, 
sponsoring  organizations  for  child  care 
centers,  sponsoring  organizations  for 
family  day  care  homes,  and  sponsored 
child  care  facilities.  The  Department 
analyzed  the  impact  of  these  options  for 
monitoring  requirements  by  projecting 
FY  1980  participation  levels  for  18  Stales 
and  examining  the  workload 
implications  based  on  the  following 
assumptions:  all  reviews  require  one 
staff-day,  except  for  family  day  care 
reviews,  which  require  one-half  of  a 
staff-day;  the  total  number  of  staff-days 
indicated  by  the  proposed  requirements 
must  be  incremented  by  50  percent  to 
allow  for  preparation,  travel,  and 
reports,  and  220  staff-days  translate  into 
one  staff-year.  The  figures  resulting  from 
the  proposed  requirements  appear  to 
represent  a  reasonable  allocation  of 
staff  resources  for  a  vital  administrative 
function.  The  Department  is  aware  of 
the  numerous  demands  on  limited  staff, 
but  believes  that  these  proposals  are 
warranted  and  manageable.  Monitoring 
activities  must  be  supplemented  by 
guidance  and  training  to  form  a 
comprehensive  Program  assistance 
effort.  The  Department  will  issue 
operational  and  nutritional  guidance 
materials  to  aid  State  agencies. 

5.  Fair  hearing  procedure.  The  statute 
requires  administering  agencies  to 
afford  a  fair  hearing  to  institutions 
aggrieved  by  State  agency  decisions  on 
Program  participation  or  reimbursement 
claims.  The  proposed  regulations 
identify  eight  specific  actions  which 
may  be  appealed: 

(1)  Denial  of  an  institution’s 
application  for  participation; 

(2)  Denial  of  a  sponsoring 
organization’s  application  for 
participation  for  a  child  care  facility; 
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(3)  Termination  or  suspension  of  an 
institution’s  participation; 

(4)  Termination  or  suspension  of  a 
sponsored  child  care  facility's 
participation; 

(5)  Denial  of  an  applicant  sponsoring 
organization’s  request  for  start-up 
payments; 

(6)  Denial  of  all  or  part  of  an 
institution’s  claim  for  reimbursement 
(including  disallowances  of  meals 
served); 

(7)  Denial  of  advance  payments; 

(8)  Demand  for  the  remittance  of  an 
overpayment; 

(9)  Any  other  action  of  the  State 
agency  affecting  the  participation  of  an 
institution  in  the  Program  or  the 
institution’s  claims  for  reimbursement. 

State  agencies  must  inform 
institutions  in  writing  about  their  right  to 
invoke  the  fair  hearing  process 
whenever  an  appealable  action  is  taken. 
Appellant  institutions  may  review  all 
the  evidence  pertinent  to  an  adverse 
action.  The  appellant  may  participate  in 
an  oral  hearing  or  limit  rebuttal  to 
written  documentation.  State  agency 
hearing  officials  must  be  independent 
and  impartial  for  the  appeal  procedure 
to  meet  the  accepted  standards  for  due 
process.  While  the  proposed  regulations 
do  not  set  standards  for  hearing 
officials’  qualifications,  the  Department 
expects  States  to  select  officials  who  are 
versed  in  administrative  procedures  and 
regulatory  interpretations. 

The  proposed  time  frames  are  more 
flexible  than  those  specified  for  the 
Summer  Food  Service  Program  for 
Children,  because  the  year-round  nature 
of  the  Program  justifies  a  lesser  need  for 
immediate  action.  Institutions  must 
initiate  an  appeal  within  10  to  15  days  of 
notice  of  an  adverse  action.  State 
agencies  must  schedule  a  review  and 
issue  a  written  decision  within  45  days 
of  receipt  of  a  request  for  a  hearing.  To 
afford  institutions  sufficient  time  to 
prepare  their  appeals.  State  agencies 
must  provide  at  least  10  days  advance 
notice  of  the  time  and  place  of  the 
review.  The  State’s  decision  remains  in 
effect  during  the  appeal  process; 
however,  participating  institutions  may 
continue  Program  operations  during  an 
appeal  of  termination  actions  (unless  the 
action  is  based  on  an  imminent  danger 
to  the  health  or  welfare  of  children). 

(§  226.7(1)) 

6.  Standard  contracts.  Many 
institutions  depend  on  vendors  to 
provide  meals.  The  proposed  regulations 
require  State  agencies  to  develop  and 
implement  a  mandatory  institution- 
vendor  contract  to  ensure  that  each 
institution’s  interests  are  protected. 
Unitization  is  required  only  for  meals 


delivered  to  outside-school  hours  care 
centers.  Program  monitoring  shows  a 
widespread  problem  with  meals  missing 
components  in  these  programs.  In  other 
types  of  programs,  unitization  may  be  • 
required  when  State  agency  evidence 
indicates  that  this  requirement  is 
necessary  for  meal  pattern  compliance. 
The  Department  will  provide  State 
agencies  with  guidance  on  developing 
standard  contracts.  (§  226.7(h)  and 
§  226.22(d)) 

7.  Sponsoring  organization 
management  contracts.  The  Department 
believes  that  sponsoring  organizations 
must  be  capable  of  managing  Program 
operations  in  a  basically  independent 
fashion.  Likewise,  the  statute  stipulates 
that  institutions  must  provide  adequate 
supervisory  and  operational  staff  to 
manage  Program  operations. 

Accordingly,  these  regulations  prohibit 
sponsoring  organizations  from 
contracting  for  the  management  of  the 
Program.  (§  226.16(d)) 

8.  Procurement  standards.  Current 
regulations  limit  the  applicability  of  the 
procurement  standards  to  food  service 
equipment  assistance.  The  proposed 
regulations  fully  implement  0MB 
Circular  A-102,  Attachment  O,  by 
extending  these  requirements  to  all 
transactions  involving  Program  finds. 
These  standards  are  designed  to 
promote  open  and  free  competition  and 
generally  require  a  formal  bid  procedure 
for  all  procurement  transactions  of 
$10,000  or  more.  The  Department  is 
concerned  about  the  clarity  of  these 
standards  and  welcomes  comments  on 
specific  areas  which  should  be 
addressed  in  guidance.  (§  226.7(1). 

§  226.22) 

IV.  Financial  Management 

1.  Financial  management  instruction. 
The  Department  will  issue  a  financial 
management  instruction  to  establish 
criteria  for  State  agency  instructions.  As 
each  institution  is  to  be  audited  once 
every  two  years,  clear  guidance  on  cost 
allowability  and  recordkeeping 
standards  is  needed.  (§  226.8(j)) 

2.  Rate  assignments.  P.L.  95-627  offers 
institutions,  other  than  family  day  care 
home  sponsors,  a  choice  between  the 
present  means  of  determining 
reimbursement  and  a  tiering  method  in 
which  a  single  national  average 
payment  rate  is  assigned  for  all  meals 
served  on  the  basis  of  the  combined 
percentages  of  enrolled  children  eligible 
for  free  and  reduced-price  school  meals. 
The  tiering  method  should  simplify 
reimbursement  computations  and  permit 
institutions  serving  high  proportions  of 
needy  children  to  receive  more 
assistance.  Institutions  in  which  at  least 


two-thirds  of  the  enrolled  children  are 
eligible  for  free  or  reduced-price  school 
meals  will  be  assigned  the  applicable 
rate  for  free  meals.  Institutions  in  which 
less  than  two-thirds,  but  at  least  one- 
third  of  the'  children  are  eligible  for  free 
or  reduced-price  meals  will  be  assigned 
the  applicable  reduced-price  rate.  Other 
institutions  will  receive  the  applicable 
paid  rate.  The  proposed  regulations 
require  State  agencies  to  offer  and 
explain  this  choice  to  institutions  at 
least  once  a  year  while  permitting  more 
frequent  choice  with  the  consent  of  both 
the  State  agency  and  the  institution. 

Current  regulations  permit  State 
agencies  either  to  base  reimbursement 
on  separate  counts  of  meals  served  to 
children  in  each  need  category  (free, 
reduced-price,  and  paid)  at  each  meal 
service  or  to  use  claiming  percentages  or 
blended-rates.  State  agencies  retain  the 
choice  of  establishing  either  method  as 
the  alternative  to  the  tiering  method. 
Once  a  method  of  reimbursement  is 
selected  by  the  institution,  the  State 
agency  must  assign  rates  annually  on 
the  basis  of  family-size  and  income 
information  reported  by  the  institution. 
While  semi-annual  rate  adjustments  to 
reflect  changes  in  the  national  average 
payment  rates  are  required,  rate 
reassignments  based  on  upated  family- 
size  and  income  information  are 
optional  to  the  State  agency.  (§  226.10) 

3.  Start-up  payments.  The  lack  of 
available  sponsoring  organizations  has 
precluded  family  day  care  home 
participation  in  many  communities.  A 
major  barrier  to  recruiting  organizations 
for  Program  sponsorship  has  been  the 
absence  of  funds  to  defray  the  expenses 
of  planning  and  developing  a  food 
program  in  day  care  homes.  The  statute 
entitles  sponsoring  organizations  for 
family  day  care  homes  which  satisfy 
regulatory  criteria  for  start-up  payments 
to  receive  such  assistance.  No  other 
institutions  may  receive  start-up 
payments.  The  proposed  regulations 
limit  atart-up  payments  to  sponsoring 
organizations  making  initial  application 
for  the  Program.  The  Department 
believes  that  the  legislative  intent  was 
to  provide  special  assistance  to 
developing  sponsoring  organizations  to 
defray  the  initial  costs  of  planning  a 
food  service  program. 

Applicant  sponsoring  organizations 
which  request  start-up  payments  are  to 
evidence  public  or  private  nonprofit 
status. and  a  record  of  managing  ongoing 
activities  (such  as  adminstering  public 
programs  or  operating  a  church).  In 
addition,  the  applicant  must  submit  a 
realistic  plan  for  recruiting  family  day 
care  homes  (such  as  the  method  for 
contacting  homes)  and  organizing  the 
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Program  (such  as  plans  for  pre-approval 
visits  and  training)  to  the  State  agency 
for  review  and  approval. 

Applicants  which  satisfy  these  criteria 
will  enter  into  an  agreement  which 
details  specific  start-up  activities, 
budgets  anticipated  administrative 
costs,  and  specifies  a  time  frame  for 
initiating  food  service  operations.  The 
amount  of  start-up  assistance  will 
reflect  not  less  than  one,  or  more  than 
two.  month’s  anticipated  adminsitrative 
reimbursement,  based  on  the  number  of 
homes  expected  to  initiate  Program 
operations.  The  State  agency  will 
determine  the  specific  dollar  amount  by 
considering  cost  levels  and  other 
resources  available  to  the  spon.soring 
organization  in  approving  the  start-up 
budget.  However,  to  ensure  that  new 
sponsoring  organizations  do  not 
overextend  their  administrative 
capabilities,  start-up  payments  may  not 
be  made  for  more  than  50  homes. 

If  the  sponsoring  organization  cannot 
develop  a  progr^am  of  the  size  expected 
at  the  end  of  the  time  frame  allotted  in 
the  agreement,  its  responsibility  to  remit 
the  start-up  monies  would  depend  on 
whether  it  carried  out  start-up  activities 
and  incurred  related  costs.  The 
Department  is  aware  that  this  approach 
dictates  a  case-by-case  scrutiny  of  each 
situation,  but  believes  that  some 
provisions  must  be  made  for  sponsoring 
organizations  which  conduct  outreach 
plans  in  good  faith,  but  nevertheless  fail 
to  develop  a  program.  Comments  are 
solicited  to  suggest  wmys  to  more  clearly 
direct  the  criteria  for  eligibility  for  start¬ 
up  payments  at  responsible  community 
organizations  and  to  clarify  State 
agency  responsibilities  for  monitoring 
the  use  of  start-up  payments.  (§  226.4(e). 
§  22G.8(e).  §  226.13) 

4.  Advance  payments.  Pub.  L.  95-627 
mandates  monthly  advance  payments  to 
i.nstitutions  at  the  full  amount  of  claims 
customarily  paid.  The  Department 
proposes  to  base  the  initial  advance 
payments  on  an  approximation  of  the 
average  monthly  claim  for 
reimbursement  earned  during  each 
institution’s  prior  six  months  of 
operations.  'The  intent  is  to  obtain  a 
representative  amount  based  on 
reasonably  current  rates  and  program 
size.  New  institutions  will  receive 
advance  payments  based  on  the  State 
agency’s  estimate  of  their  first  monlh’.s 
earnings.  Institutions  may  choose  to 
decline  advance  payments,  or  to  receive 
partial  advances.  The  intent  of  the  law 
IS  to  improve  cash  flow.  The  propo.sed 
regulations  require  a  sponsoring 
organization  which  receives  advance 
payments  to  disburse  these  payments  to 
their  facilities  within  15  days  of  receipt. 


The  Department  has  not  required  all 
sponsoring  organizations  to  accept 
advance  payments  because  many 
umbrella  organizations  could  not  handle 
the  additional  administrative  w'orkload 
incurred  in  transmitting  advance 
payments  to  their  facilities. 

State  agencies  are  to  establish 
procedures  to  ensure  that  the  continuity 
of  advance  payments  is  supported  by 
untinterrupted  submission  of  valid 
claims  for  reimbursements.  The  logistics 
of  processing  payments  almost  require 
that  three  advances  be  paid  before  a 
reimbursement  claim  is  approved  for 
payment.  However,  the  fourth  advance 
may  not  be  issued  until  at  least  one 
claim  is  validated.  The  fifth  advance  is 
contingent  on  validation  of  the  second 
claim,  etc.  This  system  maintains  an 
incentive  for  institutions  to  submit 
claims  on  time.  Advances  may  be 
withheld  if  the  State  agency  has  reason 
to  believe  that  an  institution  will  not  be 
able  to  submit  a  valid  claim  for  the 
month  to  be  covered  by  the  advance.  If 
an  institution  fails  to  submit  a  claim 
after  three  months,  the  State  agency 
may  notify  the  institution  that  its 
agreement  may  be  suspended  or  that  the 
claim  may  be  denied  if  the  claim  is-not 
received  or  postmarked  within  15 
calendar  days.  State  agencies  may 
adjust  the  levels  of  advance  payments  if 
available  information  indicates  that  the 
current  advance  amount  will  result  in  an 
improper  payment.  (§  226.8(f).  §  226.11 
(a)  and  (b)) 

5.  Claims  against  institutions.  The 
statutory  provisions  for  start-up  and 
advance  payments  generated  many 
questions  about  State  liability  for 
recovering  improper  payments.  The 
proposed  regulations  codify  the 
Program’s  current  policy  on  Stale 
responsibility  to  recover  improper 
payments  to  institutions.  Minimum 
standards  for  recovering  funds  entail 
two  written  demands  to  the  institution 
for  the  return  of  funds,  and.  if  the  matter 
cannot  be  settled  within  60  days, 
referral  to  appropriate  Slate  or  Federal 
authorities  for  legal  action.  FNS  will 
evaluate  Stale  agency  compliance  with 
these  procedures  in  determining  any 
State  liability  for  unrecovered  funds. 

{§  226.15) 

6.  Audits.  The  statute  renews  the 
authorization  for  audit  funds,  based  on 
two  percent  of  the  Program  funds  used 
in  each  State  during  the  second 
preceding  fiscal  year.  These  funds  are  to 
be  u.sed  to  assist  State  agencies  in 
meeting  the  biennial  requirement  of 
Federal  Management  Circular  A-102. 
This  circular  mandates  establishing  an 
audity  system  which  ensures  that  all 


institutions  are  audited  at  least  once 
every  two  years. 

The  Department  invites  comments  as 
to  w'hether  audits  should  be  required  for 
all  institutions  which  withdraw  or  are 
terminated  from  Program  participation. 
Organization-wide  audits  of  institutions 
which  receive  other  Federal  funds  may¬ 
be  counted  toward  the  Program  audit 
requirement.  In  the  absence  of 
information  indicating  that  institutions 
have  sufficient  resources  to  bear  audit 
expenses,  the  current  prohibition  against 
requiring  institutions  to  pay  for  any 
audit  costs  is  retained.  The  Department 
believes  that  the  legislative  intent  in 
authorizing  the  two  percent  funds  was 
to  relieve  institutions  of  this  burden.  The 
administrative  cost  study  will  analyze 
the  feasibility  of  requiring  institutions  to 
pay  for  the  costs  of  auditing  their 
programs.  (§  226.4|h),  §  226.9) 

7.  Authorized  capacity.  The  proposed 
ro!gulations  clarify  the  authority  of  State 
agencies  to  deny  payment  for  meals 
served  at  a  child  care  facility  in  excess 
of  its  authorized  capacity.  State 
licensing  or  approval  standards 
generally  specify  a  limit  on  the  number 
of  children  who  may  participate  in  a 
facility’s  child  care  program.  In 
situations  where  monitoring  activities 
indicate  a  facility  is  clearly  violating 
this  standard.  State  agencies  should 
deny  reimbursement  for  meals  served  in 
excess  of  its  limit. 

V.  Rates  of  Reimbursement 

1.  Food  service  rates.  The  statute 
authorizes  a  new  method  for 
reimbursing  family  day  care  home 
spon.soring  organizations.  F’ood  service 
payments  will  be  clearly  separated  from 
administrative  payrments.  The 
Department  was  directed  to  develop  a 
food  service  rate  adequate  to  cover  the 
cost  of  obtaining  food  and  prescribed 
labor  costs  for  each  meal  type.  The  rate 
is  independent  of  family  size  and 
income  levels  and  no  cost  records  may 
be  required.  These  rates  will  govern 
Federal  funding  to  the  States.  State 
payments  to  sponsoring  organizations, 
and  sponsoring  organization 
disbursements  to  family  day  care 
providers.  Since  this  rate  structure  is  the 
only  means  of  assistance  authorized  for 
family  day  care,  higher  Program 
payments  cannot  be  authorized  for 
providers  who  substantiate  higher  costs. 
The  food  service  rate  was  developed  by 
adjusting  the  national  average  payment 
rates  for  free  meals  by  subtracting  out  a 
reasonable  amount  for  adminstrative 
costs.  In  order  to  estimate  a  reasonable 
amount,  the  Summer  Food  Service 
Program  payments  structure  was 
examined.  The  food  service  rate  was 
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determined  by  (1)  determining  the  ratio 
of  the  Summer  Food  Service  Program 
administrative  rate  to  the  sum  of  the 
SFSP  food  service  and  administrative 
rates,  (2)  multiplying  this  ratio  by  the 
free  CCFP  national  average  payment 
rate  for  each  meal  type,  and  (3) 
subtracting  these  products  from  each 
applicable  national  average  payment 
rate.  This  approach  recognizes  that  a 
portion  of  the  current  free  rates 
normally  covers  administrative  costs 
(which  are  to  be  covered  by  a  separate 
administrative  rate  under  the  proposed 
regulations).  The  national  average 
payment  rates  which  were  adjusted  did 
not  include  the  rate  for  cash-in-lieu  of 
commodities,  because  this  extra 
assistance  now  generally  raises  the 
sponsoring  organization’s  earnings  and 
supports  administrative  costs,  rather 
than  raising  food  service  payments  to 
providers. 

The  proposed  food  service  rates 
include  the  cash  value  of  commodity 
assistance.  As  the  Department 
anticipates  that  most  family  day  care 
home  sponsoring  organizations  will 
choose  to  receive  cash  instead  of 
commodities,  a  single  rate  structure 
which  includes  cash-in-lieu  of 
commodity  assistance  was  deemed 
more  comprehensible  than  two  separate 
rates  for  food  service  and  commodity 
assistance.  For  sponsoring  organizations 
which  receive  commodities,  the 
proposed  lunch/supper  rate  will  be 
lowered  by  the  rate  for  cash-in-Iieu  of 
commodities  to  reflect  the  extra 
assistance  (as  opposed  to  centers,  in 
which  reimbursement  rates  are 
supplemented  by  commodities  or  cash- 
in-lieu  payments). 

The  Department  has  received  many 
inquiries  about  the  relationship  between 
Program  payments  to  family  day  care 
providers  and  the  personal  income  of 
providers.  The  statute  does  not  exempt 
Program  payments  to  providers  from 
income  tax.  and  only  the  Internal 
Revenue  Service  may  establish  policy 
and  procedures  regarding  any  Federal 
tux  liability.  However,  the  Department 
is  concerned  about  maintaining 
procedural  simplicity  in  family  day  care 
home  operations  and  is  exploring  ways 
to  easily  distinguish  reimbursement  for 
the  costs  of  obtaining  food  (a  business 
expense  deduction)  from  the  remainder 
of  the  payment  which  is  intended  for 
food  service  labor.  For  all  meal  types, 
approximately  65  percent  of  the 
payment  represents  reimbursement  for 
the  costs  of  obtaining  food,  while  35 
percent  is  intended  as  payment  for  food 
service  labor.  (These  percentages  are 
based  on  the  proportion  of  the  current 
food  cost  factors  to  the  proposed  food 


service  rates.)  The  Department  is 
consulting  with  IRS  as  to  the 
acceptability  of  using  percentage 
allocations  of  Program  payments  in  lieu 
of  cost  records  to  substantiate  business 
expense  deductions  for  food  costs. 
Information  is  solicited  on  any 
recordkeeping  problems  encountered  by 
family  day  care  providers  in  meeting  tax 
or  welfare  procedural  requirements.  The 
study  of  food  service  costs  mandated  by 
the  law  is  being  initiated  by  the 
Department.  Food  service  rates  may  be 
revised  on  the  basis  of  this  study.  As 
considerable  time  may  elapse  before  the 
results  are  analyzed  and  implemented, 
the  Department  is  proposing  a  semi¬ 
annual  adjustment  of  the  rates  to  the 
nearest  quarter  cent,  based  on  the  food 
away  from  home  series  of  the  Consumer 
Price  Index  for  All  Urban  Consumers. 
This  series  was  selected  as  it  contains 
both  food  and  labor  cost  components. 

(§  226.4(c),  §  226.14). 

2.  Administrative  rate.  Pub.  L.  95-627 
provides  for  separate  administrative 
cost  payments  to  sponsoring 
organizations  for  family  day  care  homes. 
The  Department  is  directed  to  prescribe 
maximum  allowable  levels  for  these 
payments.  The  Department's  primary 
concern  was  to  identify  an  appropriate 
base  for  aligning  payments  with 
administrative  costs  and 
responsibilities.  The  main 
responsibilities  of  a  sponsoring 
organization  include  developing  an 
application  package,  training  providers, 
visiting  homes,  preparing  claims  for 
reimbursement,  and  disbursing 
payments  to  homes.  The  amount  of  work 
involved  in  these  duties  is  most  directly 
tied  to  the  number  of  homes  under  the 
sponsor's  jurisdiction. 

Information  available  to  the 
Department  indicates  that  small 
sponsoring  organizations  require 
relatively  more  assistance  to  support 
their  operation.  The  proposed  rates  ($40 
per  month  for  each  of  the  first  25  homes, 
$30  per  month  for  each  of  the  next  25 
homes,  and  $25  per  month  for  each 
additional  home)  are  designed  to  allow 
small,  community-based  organizations 
to  sponsor  the  Program.  The  lower  rate 
for  administering  large  numbers  of 
homes  anticipates  that  cost  levels  will 
decline  once  an  organization  has 
established  a  basic  administrative 
structure. 

At  this  time,  limited  reliable 
information  on  cost  levels  is  available. 
While  the  legislation  authorizes  a 
comprehensive  administrative  cost 
study,  rates  must  be  implemented  well 
before  the  study’s  completion.  The 
proposed  rates  were  developed  on  the 
basis  of  available  cost  data  pertinent  to 


the  sponsoring  organization 
administrative  tasks  specified  in  this 
proposed  rule.  The  adequacy  of  these 
rates  must  be  assessed  in  terms  of  the 
proposed  requirements.  The  Department 
is  aware  that  the  present  flexibility  of 
the  reimbursement  structure  and 
sponsoring  organization  requirements 
permits  enormous  variation  in 
administrative  payments  and  the  level 
of  services  provided  to  day  care  homes. 
In  some  cases,  the  proposed  rates  may 
not  provide  as  much  administrative 
money  to  sponsoring  organizations  as 
the  present  payment  structure.  The 
Department  specifically  requests 
comments  and  Information  from  such 
sponsoring  organizations  on  current 
administrative  expenditures  and  service 
levels  (monitoring  frequency,  training, 
publications,  etc.),  and  how  the 
proposed  rates  may  affect  the  delivery 
of  specific  services. 

Administrative  payments  to  each 
sponsoring  organization  for  family  day 
care  homes  will  be  based  on  the  lowest 
of  (1)  the  product  of  the  applicable  rates 
multiplied  by  the  number  of  family  day 
care  homes  operating  at  least  10  days 
each  month,  (2)  actual  administrative 
costs,  or  (3)  the  cost  level  specified  in 
the  administrative  budget  approved  by 
the  State  agency. 

However,  to  ensure  a  reasonable 
balance  between  payments  for  food 
assistance  and  administration, 
administrative  costs  payments  may  not 
exceed  30  per  cent  of  total  payments. 
State  agencies  will  be  expected  to 
review  the  reasonableness  of  cost  levels 
and  the  availablity  of  other  sources  of 
income  in  proposed  sponsoring 
organization  administrative  budgets 
prior  to  approval.  Sponsoring 
organizations  which  receive  other 
funding  to  administer  family  day  care 
networks  should  require  less  assistance 
than  organizations  which  must  rely  on 
the  Program  for  total  support. 

The  proposed  regulations  provide  for 
an  annual  rate  adjustment  to  the  nearest 
dollar  based  on  the  series  for  all  items 
less  food  of  the  Consumer  Price  Index 
for  All  Urban  Consumers. 

3.  Administrative  costs  in  centers.  The 
proposed  regulations  require  State 
agencies  to  review  and  approve  an 
administrative  budget  for  each 
institution  and  permit  limiting 
reimbursement  for  administrative  costs 
during  the  fiscal  year  to  the  approved 
budgetary  level.  The  intent  is  to 
encourage  improved  budgetary  planning 
and  to  ensure  that  administering 
agencies  are  aware  of  the  amount  of 
payments  that  institutions  intend  to  use 
for  administrative  costs.  The 
administrative  cost  study  will  analyze 
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these  costs  for  all  types  of  institutions 
and  may  lead  to  the  development  of  a 
set-aside  for  administrative  expenses. 

(I  226.8(d)). 

VI.  Institution  Provisions 

1.  Staffing.  The  statute  cites  adequate 
staffing  for  program  monitoring  and 
management  as  a  condition  for 
participation.  The  Department 
recognizes  the  importance  of 
appropriate  staffing,  especially  at  the 
sponsoring  organization  level,  and  will 
issue  guidance  to  State  agencies  on 
recommended  staffing  patterns. 

(§  226.16(e)). 

2.  Program  assistance.  The  proposed 
regulations  set  standards  for  sponsoring 
organization  surpervisory  and  technical 
assistance.  Current  regulations  require 
training  and  monitoring,  but  the  lack  of 
minimum  standards  has  permitted  some 
sponsoring  organizations  to  neglect 
these  responsibilities.  The  Department 
considers  reasonably  frequent  training 
and  monitoring  essential  to  ensure  that 
basic  Program  requirements  are  met. 
Specific  requirements  for  assistance 
include: 

[^  Training:  All  child  care  facilities 
must  be  visited  before  application 
submission  and  trained  before  Program 
operations  begin.  Training  must  be 
provided  to  all  facilities  at  least  once  a 
year  on  an  ongoing  basis. 

(b)  Monitoring:  Different  standards 
are  set  for  child  care  centers,  family  da y 
care  homes,  and  outside-school-hours 
care  centers.  The  differences  reflect  the 
different  needs  for  assistance  based  on 
monitoring  and  audit  experience.  The 
requirements  are  structured  to  set 
standards  for  an  initial  review,  annual 
reviews,  and  time  intervals  between 
reviews.  The  intent  is  to  ensure  that 
each  new  child  care  facility  is  reviewed 
during  its  initial  operations  to  enable  the 
early  correction  of  deficiencies.  The 
annual  review  requirement  applies  to  all 
child  care  facilities  and  determines  the 
minimum  frequency  of  reviews.  The  time 
interval  requirement  is  designed  to 
ensure  that  problems  are  detected 
before  an  inordinate  amount  of  time 
elapses.  In  some  cases,  the  time  interval 
requirement  may  necessitate  more 
reviews  during  the  year  than  dictated  by 
the  annual  frequency  requirement.  For 
example,  three  yearly  reviews  are 
required  for  child  care  centers,  but  visits 
may  not  be  spaced  more  than  six 
months  apart.  If  a  review  during  the 
month  of  operations  reveals  serious 
problems,  good  management  practice 
dictates  a  prompt  revisit.  If  deficiencies 
are  not  resolved  by  the  second  visit,  a 
third  review  in  the  near  future  is 
warranted.  Assuming  that  operations 


are  satisfactory  at  the  time  of  this 
review,  the  time  interval  requirement 
would  dictate  a  fourth  review  during  the 
year  to  prevent  more  than  six  months 
from  passing  between  visits. 

{§  226.16(f)). 

3.  Disbursements.  All  Program 
payments  received,  including  advances, 
must  be  passed  through  to  the 
sponsoring  organization’s  child  care 
facilities  within  15  working  days. 
Sponsoring  organizations  for  family  day 
care  homes  must  disburse  the  full 
amount  of  food  service  payments.  The 
regulations  permit  the  sponsoring 
organization  to  withhold  advance 
payments  only  if  a  child  care  facility 
fails  to  submit  required  reports.  The 
Department’s  intention  is  to  ensure  that 
the  interests  of  both  the  sponsoring 
organization  and  child  care  facility  are 
properly  protected.  (§  226.16(j)  and  (k)). 

4.  Agreements  with  family  day  care 
homes.  The  legislation  authorizes  the 
Department  to  require  a  standard  form 
of  agreement  between  sponsoring 
organizations  and  family  day  care 
homes  to  clarify  the  rights  and 
responsibilities  of  both  parties.  These 
regulations  mandate  such  an  agreement 
and  require  specific  provisions  for  State 
agencies  to  incorporate.  Sponsoring 
organizations  must  use  the  agreement 
form  prescribed  by  the  State  agency 
with  all  family  day  care  homes  under 
their  jursidiction.  (§  226.7(n), 

§  226.18(b)). 

5.  School  participation.  These 
regulations  establish  the  eligibility  of 
extended-day  care  programs  in  schools 
and  allow  for  reimbursing  the  costs  of  a 
breakfast,  supplement,  or  supper.  In 
many  areas,  schools  provide  day  care 
for  school  children  before  or  after  school 
hours  as  a  service  to  community 
parents.  FNS  has  always  delegated  the 
determination  of  whether  an 
organization  is  a  school  to  the  State. 
While  the  Department  continues  to 
maintain  that  each  State  can  best  make 
this  determination,  the  proposed 
regulations  permit  the  ftogram  to 
operate  in  schools  outside-of-school 
hours.  The  program  must  be  regularly 
scheduled  and  designed  to  provide 
supervision  and  care  for  enrolled 
children  as  a  substitute  for  parental 
supervision.  While  the  day  care  program 
may  include  a  schedule  of  activities, 
child  care  must  be  its  primary  purpose. 
Programs  designed  to  offer  supplemental 
educational  services,  such  as 
extracurricular  scholastic,  cultural, 
recreational,  or  athletic  activities,  are 
not  eligible  child  care  programs.  When 
care  is  provided  to  school  children 
outside-of-school  hours,  children  must 
be  enrolled  for  care  for  at  least  two 


consecutive  hours  before  or  after  the 
school  day.  The  school  must  be  public  or 
private  nonprofit,  the  day  care  program 
must  be  licensed  or  approved,  and 
separate  Program  records  must  be 
maintained.  Comments  on  the  need  for 
the  proposed  two  hour  time  frame  are 
welcome.  (§  226.17(f)  and  (g). 

§  226.19(b)) 

6.  Meal  service  time  frames.  Reviews 
of  many  outside-school-hours  care 
programs  indicate  problems  with 
excessive  meal  deliveries  and  lack  of 
organization.  To  facilitate  control  of  the 
meal  service,  time  frames  governing  the 
length  of  each  meal  service  and  the 
intervals  between  each  meal  service  are 
proposed  only  for  outside-school-hours 
care  centers.  For  these  facilities,  the 
duration  of  the  lunch  or  supper  service 
is  confined  to  two  hours;  breakfasts  and 
supplements  must  be  served  in  one  hour. 
Three  hours  must  elapse  between  each 
meal  service,  except  a  four  hour  interval 
is  required  between  lunch  and  supper 
when  no  snacks  are  served.  The 
Department  solicits  comments  on  the 
advisibility  of  prohibiting  the  supper 
service  from  beginning  prior  to  5  p.m.  in 
these  programs.  (§  226.19(f)) 

VII.  Meal  Patterns 

1.  Supplemental  food.  To  permit  more 
flexibility  in  menu  planning,  the 
supplemental  meal  pattern  is  broadened 
to  permit  a  choice  of  two  of  four 
components:  fluid  milk,  meat  or  meat 
alternate,  fruit  or  vegetable  or  juice,  and 
bread  or  cereal.  Milk  and  juice  may  not 
be  served  as  the  only  two  components 
to  avoid  excess  consumption  of  fluids. 

(§  226.20(c)) 

2.  Rice  and  pasta.  The  proposed 
regulations  allow  for  serving  rice  or 
pasta  as  alternatives  to  the  bread 
component  in  the  lunch/supper  and 
supplemental  food  patterns.  Rice  may  be 
served  as  cereal  at  breakfast.  To  ensure 
sufficient  nutritional  value,  rice  must  be 
enriched  or  whole-grain,  and  noodles, 
macaroni,  or  other  pasta  products  must 
be  made  from  enriched  or  whole-grain 
flour.  Allowing  rice  and  pasta  as 
creditable  food  items  should  permit 
menus  to  incorporate  greater  variety 
and  better  reflect  community  food 
preferences.  (§  226.20(c)). 

3.  Meal  pattern  assessments.  The 
Department  is  conducting  a  nutritional 
evaluation  of  the  School  Breakfast 
Program,  and  will  examine  the  breakfast 
pattern  for  all  child  nutrition  programs. 
The  infant  food  package  for  the  Special 
Supplemental  Food  Program  is  being 
reassessed  and  recommended  changes 
will  be  considered  for  the  CCFP  infant 
meal  pattern. 
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VIII.  Food  Service  Equipment 
Assistance 

1.  Funding.  P.L.  95-627  increases  the 
funds  authorization  for  food  service 
equipment  assistance  from  $3,000,000  to 
$6,000,000.  The  Department  has  included 
this  increase  in  issuing  letters-of-credit 
for  this  fiscal  year.  (226.24(a)) 

2.  Notification.  Pub.  L.  95-627  requires 
State  agencies  to  notify  participating 
institutions  about  the  availability  of 
food  service  equipment  assistance  no 
later  than  30  days  after  the  date  when 
FNS  informs  the  State  agency  of  the 
amount  of  funds  allocated.  The 
notification  must  describe  the  State 
agency’s  application  procedures  and 
criteria  for  determining  especially  needy 
institutions.  (226.24(c)) 

3.  Approval  criteria.  Pub.  L.  95-627 
requires  the  Department  to  prescribe  a 
priority  system  for  disbursing  food 
service  equipment  assistance.  These 
regulations  propose  broad  criteria  which 
will  be  interpreted  and  applied  by  the 
State  agency  during  the  application 
review  and  approval  process.  Comments 
are  invited  on  the  comprehensiveness 
and  reasonableness  of  these  approval 
criteria.  (§  226.24(f)) 

4.  Application  procedures.  The  law 
directs  the  Department  to  establish 
standards  for  prompt  action  on 
applications  for  food  service  equipment 
assistance.  Because  funding  for  food 
service  equipment  assistance  is  limited, 
the  Department  believes  that  all 
institutions  deserve  an  equal 
opportunity  to  demonstrate  their  need 
for  assistance.  The  proposed  regulations 
require  State  agencies  to  establish  a 
deadline  date  for  application  submission 
to  permit  ranking  submitted  applications 
on  the  basis  of  the  priority  system  for 
approval.  State  agencies  must  within  30 
days  review  applications  and  inform  the 
applicant  as  to  whether  the  application 
is  complete  and  correct.  (§  226.24(f)) 

5.  Direct  disbursement.  State  agencies 
may  issue  food  service  equipment 
assistance  funds  directly  to  suppliers  in 
situations  where  lack  of  food  service 
equipment  is  an  institution’s  only  barrier 
to  licensing  and  Program  participation. 

(§  226.24(g)) 

IX.  Implementation' 

The  analysis  and  review  of  the 
proposed  regulations  has  delayed  their 
publication.  At  this  point,  even  with  the 
shortening  of  the  comment  period  to  45 
days,  final  regulations  may  not  be 
published  in  time  to  permit  full 
implementation  by  October  1, 1979,  as 
originally  planned.  Administering 
agencies  will  require  time  to  revise 
payments  systems  and  issue  guidance  to 


institutions.  The  Department  solicits 
information  on  the  length  of  time  which 
State  agencies  will  need  to  implement 
the  new  regulatory  provisions. 
Commentors  are  encouraged  to  address 
specific  areas  and  explain  how  much 
time  will  be  needed  for  implementation. 
As  the  Department  believes  that  the 
benefits  authorized  by  Pub.  L.  95-627 
must  be  provided  as  quickly  as  possible, 
consideration  will  be  given  to  various 
means  of  expediting  implementation. 

For  example,  a  final  rule  announcing 
certain  payment  provisions  could  be 
published  as  quickly  as  possible,  and 
followed  by  publication  of  other 
provisions  at  a  later  date.  Alternatively, 
several  provisions  could  be  scheduled 
for  an  earlier  implementation,  either 
effective  on  or  retroactive  to  a  specific 
date.  However,  the  Department  is 
concerned  about  the  administrative 
burden  of  retroactive  reimbursement 
and  invites  comments  on  the  feasibility 
of  this  procedure. 

The  Department  is  therefore  proposing 
implementation  within  120  days  after 
final  regulations  are  issued.  This 
approach  would  permit  State  agencies  to 
implement  at  any  time  between 
publication  of  final  regulations  and  120 
days  afterward. 

PART  226— CHILD  CARE  FOOD 
PROGRAM 

Accordingly,  the  Department  proposes 
to  revise  and  reissue  7  CFR  226  as 
follows: 

Subpart  A— General 

Sec. 

226.1  General  purpose  and  scope. 

226.2  DeHnitions. 

226.3  Administration. 

Subpart  B— Assistance  to  States 

226.4  Payments  to  States  and  use  of  funds. 

226.5  Donation  of  commodities. 

Subpart  C— State  Agency  Provisions 

226.6  State  Plan  of  Child  Care  Food  Program 
Operations. 

226.7  State  agency  administrative 
responsibilities. 

226.8  State  agency  responsibilities  for 
financial  management. 

226.9  Audits. 

Subpart  D— Payment  Provisions 

226.10  Assignment  of  rates  of 
reimbursement  for  centers. 

226.11  Program  payment  procedures. 

226.12  Program  payments  to  child  care 
centers  and  outside-school-hours  care 
centers. 

226.13  Administrative  payments  to 
sponsoring  organizations  for  family  day 
care  homes. 

226.14  Food  service  payments  to  sponsoring 
organizations  for  family  day  care  homes. 

226.15  Claims  against  institutions. 


Subpart  E— Operational  provisions 

226.16  Sponsoring  organization  provisions. 

226.17  Child  care  center  provisions. 

226.18  Family  day  care  homes. 

226.19  Outside-school-hours  care  centers. 

226.20  Requirements  for  meals. 

226.21  Vendors. 

226.22  Procurement  standards. 

226.23  Free  and  reduced-price  meals. 

Subpart  F— Food  Service  Equipment 
Assistance 

226.24  Food  service  equipment  assistance. 

226.25  Property  management  requirements. 

Subpart  G— Other  Provisions 

226.26  Other  provisions. 

226.27  Program  information. 

Authority:  Sec.  2, 10,  Pub.  L.  95-027,  92  Stat. 
3603  (42  U.S.C.  1771);  Sec.  10.  Pub.  L.  89-642. 

80  Stat.  889  (42  U.S.C.  1779). 

Subpart  A— General 

§  226.1  General  purpose  and  scope. 

This  part  announces  the  regulations 
under  which  the  Secretary  of  Agriculture 
will  carry  out  the  Child  Care  Food 
Program.  Section  17  of  the  National 
School  Lunch  Act.  as  amended, 
authorizes  assistance  to  States  through 
grants-in-aid  and  other  means  to  initiate, 
maintain,  and  expand  nonprofit  food 
service  programs  for  children  in 
nonresidential  institutions  which 
provide  child  care.  The  Program  is 
intended  to  enable  child  care 
institutions  to  integrate  a  nutritious  food 
service  with  organized  child  care 
services  for  enrolled  children.  In 
general,  the  Program  embodies  two 
phases:  payments  will  be  made  to  State 
agencies  or  FNS  Regional  Offices  (a)  to 
enable  them  to  reimburse  institutions 
the  net  costs  incurred  in  providing  a 
food  service  to  children  (food 
assistance),  and  (b)  to  the  extent  funds 
are  available,  enable  them  to  reimburse 
institutions  in  whole  or  in  part  for  the 
acquisition  cost  of  the  purchase  or  for 
the  rental  of  equipment  for  the  storage, 
preparation,  transportation  or  serving  of 
food  to  children  (food  service  equipment 
assistance). 

§  226.2  Definitions. 

(a)  "Acquisition  cost”  means  the  net 
invoice  price  of  nonexpendable  personal 
property  acquired  by  purchase.  This 
property  may  include  any  attachments, 
accessories,  or  auxiliary  apparatus 
necessary  to  make  the  property  usable 
for  the  purpose  for  which  it  was 
acquired.  Ancillary  charges  such  as 
taxes,  duty,  protective  intransit 
insurance,  freight  or  installation  may  be 
included  in,  or  excluded  from 
acquisition  cost  in  accordance  with  the 
State  agency’s  regular  accounting 
practices. 
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(b)  “Act”  means  the  National  School 
Lunch  Act,  as  amended. 

(c)  "Administrative  costs”  means 
costs  incurred  by  an  institution  related 
to  planning,  organizing  and  managing  a 
food  service  under  the  Program. 

(d)  “Advance  payments”  means 
financial  assistance  made  available  to 
an  institution  for  its  Program  costs  prior 
to  the  month  in  which  such  costs  will  be 
incurred. 

(e)  "Child  care  center"  means  any 
public  or  private  nonprofit  organization 
licensed  or  approved  to  provide 
nonresidential  child  care  services  to 
enrolled  children,  primarily  of  pre¬ 
school  age,  including  but  limited  to  day 
care  centers,  settlement  houses, 
neighborhood  centers.  Head  Start 
centers  and  organizations  providing  day¬ 
care  services  for  handicapped  chilren. 
Child  care  centers  may  participate  in  the 
program  as  independent  institutions  or 
under  the  auspices  of  a  sponsoring 
organization. 

(f)  “Child  care  facility”  means  a  child 
care  center,  family  day  care  home,  or 
outside  school  hours  care  center  under 
the  auspices  of  a  sponsoring 
organization. 

(g)  “Children”  means  (1)  persons  18 
years  of  age  and  under,  and  (2)  mentally 
or  physically  handicapped  persons,  as 
defined  by  the  State,  over  18  years  of 
age  enrolled  in  an  institution  or  a  child 
care  facility  serving  a  majority  of 
persons  18  years  of  age  and  under. 

(h)  “Claiming  percentage”  means  the 
ratio  of  the  number  of  enrolled  children 
in  an  institution  in  each  reimbursement 
category  (free,  reduced-price  or  paid)  to 
the  total  of  enrolled  children  in  the 
institution. 

(i)  “Department”  means  the  U.S. 
Department  of  Agriculture. 

(j)  “Delivery  costs”  means  the  costs 
incurred  in  transporting  allowable  food 
service  equipment  from  point  of 
shipment  to  point  of  destination  as 
spcified  in  the  procurement  document.  It 
includes  all  costs  associated  with 
delivery,  but  does  not  include  the 
alteration  of  buildings  to  accommodate 
equipment  during  the  delivery  process. 

(k)  “Especially  needy  institution” 
means  an  institution  meeting  eligibility 
requirements  of  this  part  and  serving  a 
high  percentage  (as  determined  by  the 
State  agency  in  its  approved  State  Plan 
of  Child  Care  Food  Program  Operations) 
of  children  from  families  meeting  the 
State’s  family-size  income  standards. 

(l)  “Family  day  care  home”  means  an 
organized  nonresidential  child  care 
program  for  children  enrolled  in  a 
private  home,  licensed  or  approved  as  a 
family  or  group  day  care  home  and 


under  the  auspices  of  a  sponsoring 
organization. 

(m)  “FIDCR”  means  the  Federal 
Interagency  Day  Care  Requirements  as 
established  in  45  CFR  Part  71  and  as 
revised  by  45  CFR  228.42(a). 

(n)  “Fiscal  year”  means  a  period  of  12 
calendar  months  beginning  October  1  of 
any  year  and  ending  with  September  30 
of  the  following  year. 

(o)  “FNS”  means  the  Food  and 
Nutrition  Service  of  the  Department. 

(p)  “FNSRO”  means  the  appropriate 
Food  and  Nutrition  Service  Regional 
Office  of  the  Food  and  Nutrition  Service. 

(q)  "Food  service  equipment 
assistance”  means  Federal  financial 
assistance  made  available  to  State 
agencies  to  assist  institutions  in  the 
purchase  or  rental  or  equipment  to 
enable  the  institutions  to  establish, 
maintain  and  expand  food  service  under 
the  Program. 

(r)  "Free  meal”  means  a  meal  served 
under  the  Program  to  a  child  from  a 
family  which  meets  the  income 
standards  for  free  school  meals  and  for 
which  neither  the  child  nor  any  member 
of  his  family  pays  or  is  required  to  work 
in  the  food  service  program. 

(s)  “Income  standards”  means  the 
family-size  and  income  standards 
prescribed  annually  by  the  State,  on  the 
basis  of  the  Secretary’s  Guideline  for 
Determining  Eligibility  for  Free  and 
Reduced-Price  Meals  under  the  National 
School  Lunch  Program  and  the  School 
Breakfast  Program. 

(t)  "Income  to  the  program”  means 
any  funds  used  in  an  institution's  food 
service  program,  including,  but  not 
limited  to  all  monies,  other  than  Program 
payments,  received  from  other  Federal, 
State,  intermediate,  or  local  government 
sources:  children’s  payments  for  meals 
and  food  service  fees;  income  from  any 
food  sales  to  adults:  and  other  income, 
including  cash  donations  or  grants  from 
organizations  or  individuals. 

(u)  “Infant  cereal”  means  any  iron- 
fortified  dry  cereal  specially  formulated 
for  and  generally  recognized  as  cereal 
for  infants  that  is  routinely  mixed  with 
formula  or  milk  prior  to  consumption. 

(v)  “Infant  formula”  means  any  iron- 
fortified  infant  formula,  intended  for 
dietary  use  as  a  sole  source  of  food  for 
normal,  healthy  infants,  served  in  liquid 
state  at  manufacturer’s  recommended 
dilution. 

(w)  “Installation  costs”  means 
necessary  and  reasonable  costs  incurred 
in  uncrating,  setting  up,  and  making  final 
connection  of  allowable  equipment  to 
existing  utilities  in  the  location  in  which 
the  equipment  is  to  operate. 

(x)  “Institution”  means  a  sponsoring 
organization,  child  care  center,  or 


outside-school-hours  care  center  which 
enters  into  an  agreement  with  the  State 
agency  to  assume  final  administrative 
and  financial  responsibility  for  Program 
operations. 

(y)  “Meal”  means  food  which  is 
served  to  enrolled  children  at  an 
institution  or  child  care  facility  and 
which  meets  the  nutritional 
requirements  set  out  in  this  part. 

(z)  “Milk”  means  pasteurized  fluid 
types  of  unflavored  or  flavored  whole 
milk,  lowfat  milk,  skim  milk,  or  cultured 
buttermilk  which  meet  State  and  local 
standards  for  such  milk  except  that,  in 
the  meal  pattern  for  infants  (8  months  up 
to  1  year  of  age),  “milk”  means 
unflavored  whole  fluid  milk  or  an 
equivalent  quantity  of  reconstituted 
evaporated  milk  which  meet  such 
standards.  In  Alaska,  Hawaii.  American 
Samoa,  Guam,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands,  if  a  sufficient  supply  of 
such  types  of  fluid  milk  cannot  be  ». 
obtained,  “milk”  shall  include 
reconstituted  or  recombined  milk.  All 
milk  should  contain  vitamins  A  and  D  at 
levels  specified  by  the  Food  and  Drug 
Administration  and  consistent  with 
State  and  local  standards  for  such  milk. 

(aa)  “Nonexpendable  personal 
property”  means  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$300  or  more  per  unit.  The  State  agency 
may  use  its  own  definition  of 
nonexpendable  personal  property 
provided  that  such  a  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  herein. 

(bb)  “Nonresidential”  means  that 
children  are  not  maintained  for  more 
than  24  hours  on  a  regular  basis. 

(cc)  “OIG”  means  the  Office  of  the 
Inspector  General  of  the  Department. 

(dd)  “Operating  costs”  means 
expenses  incurred  by  an  institution  in 
serving  meals  to  children  under  the 
Program,  and  allowed  by  the  State 
agency  financial  management 
instruction. 

(ee)  “Outside-school-hours  care 
center”  means  a  public  or  private 
nonprofit  organization  licensed  or 
approved  to  provide  organized 
nonresidential  child  care  services  to 
enrolled  children,  primarily  of  school- 
age,  outside  of  school  hours.  Outside- 
school-hours  care  centers  may 
participate  in  the  Program  as 
independent  institutions  or  under  the 
auspices  of  a  sponsoring  organizatfon. 

(ff)  “Personal  property”  means 
property  of  any  kind  except  real 
property.  It  may  be  tangible — having 
physical  existence — or  intangible — 
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having  no  physical  existence  such  as 
patents,  inventions,  and  copyrights. 

(gg)  “Program  payments"  means 
financial  assistance  in  the  form  of  start¬ 
up  payments,  advance  payments,  or 
reimbursement  paid  or  payable  to 
institutions  for  oi>erating  costs  and 
administrative  costs. 

(hh)  “Program"  means  the  Child  Care 
Food  Program  authorized  by  Section  17 
of  the  National  School  Lunch  Act.  as 
amended. 

(ii)  “Reduced-price  meal"  means  a 
meal  served  under  the  Program  to  a 
child  from  a  family  which  meets  the 
income  standards  for  reduced-price 
school  meals:  any  separate  charge 
imposed  shall  be  less  than  the  full  price 
of  the  meal,  but  in  no  case  more  than  20 
cents  for  a  lunch  or  supper.  10  cents  for 
a  breakfast,  and  five  cents  for  a 
supplemental  meal,  and  for  which 
neither  the  child  nor  any  member  of  his 
family  is  required  to  work  in  the  food 
service  program. 

(jj)  “Reimbursement"  means  Federal 
financial  assistance  paid  or  payable  to 
institutions  for  Program  costs  within  the 
rates  assigned  by  the  State  agency. 

(kk)  “School  year"  means  a  period  of 
12  calendar  months  beginning  July  1  of 
any  year  and  ending  June  30  of  the 
following  year. 

(11)  “Sponsoring  organization"  means 
a  public  or  nonprofit  private 
organization  which  is  entirely 
responsible  for  the  administration  of  the 
food  program  in:  (1)  one  or  more  family 
day  care  homes:  (2)  a  child  care  center 
or  outside-school-hours  care  center 
which  is  a  legal  entity  distinct  from  the 
sponsoring  organization:  or  (3)  two  or 
more  child  care  centers  or  outside- 
school-hours  care  centers. 

(mm)  “Start-up  payments"  means 
financial  assistance  made  available  to  a 
sponsoring  organization  for  its 
administrative  expenses  associated  with 
developing  a  food  service  program  at 
family  day  care  homes  and  initiating 
successful  Program  operations. 

(nn)  “State"  means  any  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Trust  Terriotry  of  the  Pacific  Islands, 
and  the  Northern  Mariana  Islands. 

(oo)  “State  agency"  means  the  State 
educational  agency  or  any  other  State 
agency  that  has  been  designated  by  the 
Governor  or  other  appropriate 
executive,  or  by  the  legislative  authority 
of  the  State,  and  has  been  approved  by 
the  Department  to  administer  the 
Program  within  the  State  or,  in  States  in 
which  FNS  administers  the  Program. 
FNSRO. 


(pp)  “Tier  1"  means  an  institution 
where  no  less  than  two-thirds  of  the 
enrolled  children  are  members  of 
families  that  satisfy  the  income 
standards  for  free  and  reduced-price 
school  meals. 

(qq)  “Tier  2"  means  an  institution 
where  less  than  two-thirds  but  not  less 
than  one-third  of  the  enrolled  children 
are  members  of  families  that  satisfy  the 
income  standards  for  free  and  reduced- 
price  school  meals. 

(rr)  “Tier  3"  means  an  institution 
where  less  than  one-third  of  the  enrolled 
children  are  members  of  families  that 
satisfy  the  income  standards  for  free 
and  reduced-price  school  meals. 

^,{ss)  “Title  XX"  means  Title  XX  of  the 
Social  Security  Act. 

(tt)  “Vendor"  means  an  organization, 
other  than  a  public  or  private  nonprofit 
school,  with  which  an  institution  may 
contract  for  preparing  and,  unless 
otherwise  provided  for,  delivering 
meals,  with  or  without  milk  for  use  in 
the  Program. 

§  226.3  Administration. 

(a)  Within  the  Department.  FNS  shall 
act  on  behalf  of  the  Department  in  the 
administration  of  the  Program 

(b)  Within  the  States,  responsibility 
for  the  administration  of  the  Program 
shall  be  in  the  state  agency,  except  that 
FNSRO  shall  administer  the  Program  in 
any  State  where  the  State  agency  is  not 
permitted  by  law  or  is  othewise  unable 
to  disburse  Federal  funds  under  the 
Program  to  any  institution  in  the  State. 

(c)  Each  State  agency  desiring  to  take 
part  in  the  Program  shall  enter  into  a 
written  agreement  with  the  Department 
for  the  administration  of  the  Program  in 
the  State  in  accordance  with  the 
provisions  of  this  part.  This  agreement 
shall  cover  the  operation  of  the  Program 
during  the  period  specified  therein  and 
may  be  extended  by  consent  to  both 
parties. 

(d)  When  the  Department  determines 
that  the  State  is  not  operating  the 
Program  in  accordance  with  the 
provisions  of  this  part,  it  shall,  through 
FNSRO,  assume  the  administration  of 
the  Program  in  the  State  as  provided  for 
in  §  226.30. 

(e)  FNSRO  shall,  in  each  State  in 
which  it  administers  the  Program,  have 
available  all  funds  and  assume  all 
responsibilities  of  a  State  agency  as  set 
forth  in  this  part. 

Subpart  B— Assistance  to  States 

§  226.4  Payments  to  States  and  use  of 
funds. 

(a)  Availability  of  funds.  For  the  fiscal 
year  beginning  October  1, 1979,  and  for 


each  fiscal  year  thereafter,  FNS  shall 
make  funds  available  to  each  State 
agency  to  reimburse  institutions  for  their 
costs  in  connection  with  food  service 
operations,  including  administrative 
expenses,  under  this  part.  Funds  shall  be 
made  available  in  an  amount  no  less 
than  the  sum  of  the  totals  obtained 
under  paragraphs  (b),  (c),  (d),  (e)  and  (h) 
of  this  section.  However,  in  any  fiscal 
year,  the  aggregate  amount  of  assistance 
provided  to  a  State  under  this  part  shall 
not  exceed  the  sum  of  the  Federal  funds 
provided  by  the  State  to  participating 
institutions  within  the  State  for  that 
fiscal  year  and  any  funds  used  by  the 
Stale  under  paragraphs  (h)  and  (j)  of  this 
section. 

(b)  Center  funds.  For  meals  serveil  to 
children  in  child  care  centers  and 
outside-school-hours  care  centers,  funds 
shall  be  made  available  to  each  State 
agency  in  an  amount  no  less  than  the 
sum  of  the  products  obtained  by 
multiplying: 

(1)  The  number  of  breakfasts  served 
in  the  Program  within  the  State  by  the 
national  average  payment  rate  for 
breakfasts  under  section  4  of  the  Child 
.Nutrition  Act  of  1966.  (All  breakfasts 
served  in  the  State,  including  tier  3 
institutions,  are  funded  under  this 
provision.) 

(2)  The  number  of  breakfasts  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  1  institutions  and  (ii) 
children  from  families  that  satisfy  the 
income  standards  for  free  school  meals 
enrolled  in  institutions  which  have 
elected  to  receive  reimbursement  in 
accordance  with  the  eligibility  of  each 
enrolled  child  for  free,  reduced-price  or 
paid  school  meals,  by  the  national 
average  payment  rate  for  free  breakfasts 
under  section  4  of  the  Child  Nutrition 
Act  of  1966. 

(3)  The  number  of  breakfasts  served 
to  (i)  children  in  tier  2  institutions,  and 
(ii)  children  from  families  that  satisfy 
the  income  standard  for  reduced-price 
school  meals  enrolled  in  institutions 
which  have  elected  to  receive 
reimbursement  in  accordance  with  the 
eligibility  of  each  enrolled  child  for  free, 
reduced-price  or  paid  school  meals,  by 
the  national  average  payment  rate  for 
reduced-price  school  breakfasts  under 
'section  4  of  the  Child  Nutrition  Act  of 
1966. 

(4)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  by  the  national  average 
payment  rate  for  lunches  under  section  4 
of  the  National  School  Lunch  Act.  (All 
lunches  and  suppers  served  in  the  Stale, 
including  tier  3  institutions,  are  funded 
under  this  provision.) 
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(5)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  to  (i)  children  in  tier  1 
institutions,  and  (ii)  children  from 
families  that  satisfy  the  income  standard 
for  free  school  meals  enrolled  in 
institutions  which  have  elected  to 
receive  reimbursement  in  accordance 
with  the  eligibility  of  each  enrolled  child 
for  free,  reduced-price  or  paid  school 
meals,  by  the  national  average  payment 
rate  for  free  lunches  under  section  11  of 
the  National  School  Lunch  Act. 

(6)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  to  (i)  children  in  tier  2 
institutions  and  (ii)  children  from 
families  that  satisfy  the  income  standard 
for  reduced-price  school  meals  enrolled 
in  institutions  which  have  elected  to 
receive  reimbursement  in  accordance 
with  the  eligibility  of  each  enrolled  child 
for  free,  reduced-price  or  paid  school 
meals,  by  the  national  average  payment 
rate  for  reduced-price  lunches  under 
section  11  of  the  National  School  Lunch 
Act. 

(7)  The  number  of  supplements  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  3  institutions,  and  (ii) 
children  from  families  that  do  not  satisfy 
the  income  standards  for  free  and 
reduced-price  school  meals  enrolled  in 
institutions  which  have  elected  to 
receive  reimbursement  in  accordance 
with  the  eligibility  of  each  enrolled  child 
for  free,  reduced-price  and  paid  school 
meals,  by  6.5  cents. 

(8)  The  number  of  supplements  served 
in  the  Program  within  the  State  to  (i| 
children  in  tier  1  institutions,  and  (ii) 
children  from  families  that  satisfy  the 
income  standard  for  free  school  meals 
enrolled  in  institutions  which  have 
elected  to  receive  reimbursement  in 
accordance  with  the  eligibility  of  each 
enrolled  child  for  free,  reduced-price 
and  paid  school  meals,  by  26.00  cents. 

(9)  The  number  of  supplements  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  2  institutions,  and  (ii) 
children  from  families  that  satisfy  the 
income  standard  for  reduced-price 
school  meals  enrolled  in  institutions 
which  have  elected  to  receive 
reimbursement  in  accordance  with  the 
eligibility  of  each  enrolled  child  for  free, 
reduced-price,  and  paid  school  meals, 
by  19.75  cents. 

(c)  Family  day  care  funds.  For  meals 
served  to  children  in  family  day  care 
homes,  funds  shall  be  made  available  to 
each  State  agency  in  an  amount  no  less 
than  the  sum  of  the  products  obtained 
by  multiplying: 

j(l)  The  number  of  breakfasts  served 
in  the  Program  within  the  State  by  41.50 
cents. 


(2)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  by  81.25  cents. 

(3)  The  number  of  supplements  served 
in  the  Program  within  the  State  by  24.0 
cents. 

(d)  Administrative  funds.  For 
administrative  payments  to  family  day 
care  home  sponsoring  organizations, 
funds  shall  be  made  available  to  each 
State  agency  in  an  amount  no  less  than 
the  product  obtained  each  month  by 
multiplying  the  number  of  family  day 
care  homes  participating  under  each 
sponsoring  organization,  for  no  less  than 
10  days  in  the  Program,  within  the  State 
by  the  applicable  rates  specified  in 

§  226.13(a)(3). 

(e)  Start-up  funds.  For  start-up 
payments  to  family  day  care  home 
sponsoring  organizations,  funds  shall  be 
made  available  to  each  State  agency  in 
an  amount  equal  to  the  total  amount  of 
start-up  payments  made  in  the  most 
recent  period  for  which  reports  are 
available  for  that  State  or  on  the  basis 
of  estimates  by  FNS. 

([]  Availability  of  funds.  FNS  shall 
ensure  that,  to  the  extent  funds  are 
appropriated,  each  State  has  sufficient 
Program  funds  available  for  providing 
start-up  and  advance  payments  in 
accordance  with  this  part. 

(g)  Rate  adjustments.  Semi-annually, 
on  january  1  and  July  1,  and  beginning 
July  1. 1979,  FNS  shall  publish  a  notice 
in  the  Federal  Register  to  announce  the 
following  rate  adjustments: 

(1)  The  rates  for  meals  served  in 
family  day  care  homes  and  the  rate  for 
supplements  served  in  child  care  centers 
and  outside-school-hours  care  centers 
shall  be  adjusted  on  the  basis  of 
changes  in  the  series  for  food  away  from 
home  of  the  Consumer  price  Index  for 
All  Urban  Consumers  published  by  the 
Department  of  Labor.  Such  adjustments 
shall  be  made  to  the  nearest  $.0025 
based  on  changes  measured  over  the 
most  recent  six-month  period  for  which 
data  are  available. 

(2)  The  rate  for  administrative 
payments  to  family  day  care  home 
sponsoring  organizations  shall  be 
adjusted  on  the  basis  of  changes  in  the 
series  for  all  items  less  food  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the  Department 
of  Labor.  Such  adjustments  shall  be 
made  to  the  nearest  dollar  based  on 
changes  measured  over  the  most  recent 
twelve-month  period  for  which  data  are 
available. 

(3)  Rate  adjustments  shall  adjust  each 
orginally  authorized  rate  for  price 
changes  since  the  establishment  of  such 
rate. 


(h)  Audit  funds.  For  the  expense  of 
conducting  audits  and  reviews  under 

§  226.9,  funds  shall  be  made  available  to 
each  State  agency  in  an  amount  equal  to 
two  percent  of  the  Program 
reimbursement  and  food  service 
equipment  assistance  provided  to 
institutions  within  the  State  during  the 
second  fiscal  year  preceding  the  fiscal 
year  for  which  these  funds  are  to  be 
made  available.  The  amount  of 
assistance  provided  to  a  State  under  this 
paragraph  in  any  Fiscal  year  may  not 
exceed  the  State’s  expenditures  under 
§  226.9  during  such  Rscal  year. 

(i)  Method  of  Funding.  This  section 
sets  forth  FNS  methods  of  authorizing 
funds  for  State  agencies.  (Different 
procedures  will  be  used  to  make  funds 
available  to  FNSRO.)  These  methods 
minimize  the  time  between  the  transfer 
of  funds  from  the  United  States 
Treasury  to  the  State  agency  and  their 
final  disbursement. 

(1)  The  “Letter  of  Credit”  (SF 1193A) 
is  the  document  by  which  an  official  of 
FNS  authorizes  a  State  agency  to  draw 
funds  from  the  United  States  Treasury. 

(2)  Stale  agencies  shall  request 
payment(s)  by  submitting  a  Request  for 
Payment  on  Letter  of  Credit  and  Status 
of  Funds  Report  (Treasury  Form  SF-183) 
to  the  appropriate  United  States 
Treasury  Regional  Disbursing  Office 
with  a  copy  to  FNS. 

(3)  State  agencies  shall  submit 
requests  for  funds  only  at  such  times 
and  in  such  amounts  as  will  permit 
prompt  payment  of  obligations. 

(4)  State  agencies  shall  use  the  funds 
received  from  such  requests  without 
delay  for  the  purpose  for  which  drawn. 

(j.)  Special  developmental  projects. 

The  State  agency  may  use  in  carrying 
out  special  developmental  projects  an 
amount  not  to  exceed  one  percent  of 
Program  funds  used  in  the  second  prior 
fiscal  year.  Special  developmental 
projects  shall  conform  to  FNS  guidance 
and  be  approved  in  writing  by  FNS. 

§  226.5  Donation  of  comimodiities. 

(a)  USDA  foods  available  under 
section  6  of  this  Act,  section  416  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1431) 
or  purchased  under  section  32  of  the  Act 
of  August  24. 1935  (7  U.S.C.  1431), 
section  709  of  the  Food  and  Agriculture 
Act  of  1965  (7  U.S.C.  1446a-l),  or  other 
authority,  and  donated  by  the 
Department  shall  be  made  available  to 
each  State. 

(b)  The  value  of  such  commodities  (or 
cash-in-lieu  of  commodities]  donated  to 
each  State  for  each  school  year  shall  be, 
at  a  minimum,  the  amount  obtained  by 
multiplying  the  number  of  lunches  and 
suppers  served  in  participating 
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institutions,  other  than  sponsoring 
organizations  for  family  day  care  homes 
which  are  not  receiving  commodities,  in 
that  State  during  that  school  year  by  the 
rate  for  commodities  or  cash-in-lieu 
thereof  established  for  that  school  year 
under  the  provisions  of  section  6(e)  of 
this  Act. 

(c)  Any  State  receiving  assistnace 
under  section  6fe)  of  this  Act  for 
institutions  participating  in  the  Program, 
may,  upon  application  to  FNS  no  later 
than  60  days  prior  to  the  beginning  of 
the  school  year,  receive  cash  in  lieu  of 
some  or  all  of  the  commodities  to  which 
it  would  otherwise  be  entitled  under 
section  6(e)  of  this  Act. 

Subpart  C— State  Agency  Provisions 

§  226.6  state  Plan  of  Child  Care  Food 
Program  Operations. 

(a)  Submission:  Not  later  than  May  15 
of  each  year,  each  State  agency  shall 
submit  to  FNS.  for  approval,  a  State  Plan 
of  Child  Care  Food  Program  Operations. 
Approval  of  the  Plan  of  Child  Care  Food 
Program  Operations  by  FNS  shall  be  a 
prerequisite  to  the  payment  of  Program 
funds  to  the  State  agency  under  this  part 
and  to  the  donation  by  the  Department 
of  any  commodities  under  Part  250  of 
this  title  for  use  in  institutions  under  this 
part. 

(b)  Program  Data:  A  State  Plan  of 
Child  Care  Food  Program  Operations,  as 
a  minimum,  shall  include  the  following 
data: 

(1)  The  number  of  sponsoring 
organizations,  independent  child  care 
centers,  and  independent  outside- 
school-hours  care  centers  in  the  State 
participating  in  the  Program,  as  well  as 
the  number  of  child  care  centers, 
outside-school-hours  care  centers,  and 
family  day  care  homes  participating 
under  sponsoring  organizations,  together 
with  the  average  daily  attendance  for 
each  category. 

(2)  The  number  of  child  care  centers, 
outside-school-hours  care  centers,  and 
family  day  care  homes  in  the  State  that 
are  licensed,  approved  or  registered  or 
that  receive  funds  under  Title  XX. 

(3)  The  number  of  child  care  centers, 
outside-school-hours  care  centers,  and 
family  day  care  homes  in  the  State  that 
are  licensed,  approved,  or  registered  or 
that  receive  funds  under  Title  XX  that 
participate  in  the  Program.  (This  item 
differs  from  paragraph  (b)(1)  of  this 
section  only  in  that  it  excludes  non- 
registered  centers  and  family  day  care 
homes  approved  under  §  226(7)(dj.) 

(c)  Operations:  The  State  Plan  of  the 
Child  Care  Food  Program  shall  also 
describe; 


(1)  The  detailed  outreach  plan  the 
State  agency  proposes  to  take  to: 

(1)  Extend  the  l^ogram  to  all  eligible 
child  care  centers,  outside-school-hours 
centers  and  family  day  care  homes 
(placing  priority  on  reaching  centers  or 
homes  in  needy  areas  first); 

(ii)  Identify  the  number  of  .sponsoring 
organizations,  child  care  centers, 
outside-school-hours  care  centers,  and 
family  day  care  homes  targeted  for 
outreach: 

(iii)  Assist  family  day  care  homes  in 
obtaining  sponsoring  organizations. 

(2)  The  State  agency’s  procedures  for 
(i)  permitting  institutions  for  which 
licensing  or  approval  is  not  available  to 
demonstrate  compliance  with  applicable 
child  care  standards,  and  (ii) 
determining  that  licensing  or  approval  is 
not  available  to  institutions  because  of 
delays  in  the  licensing  or  approval 
process. 

(3)  The  detailed  action  plan  the  State 
proposes  to  undertake  to  provide 
sufficient  training,  technical  assistance, 
and  monitoring  to  facilitate  expansion 
and  effective  operations  of  the  program. 

(4)  The  State’s  criteria  for  determining 
which  insitutions  are  eligible  for 
especially  needy  equipment  assistance 
and  a  plan  for  disseminating  the  criteria 
to  all  institutions  in  the  State. 

(5)  The  State  agency’s  procedures  for 
offering  and  providing  a  hearing  and 
prompt  determination  to  an  applicant  or 
institution  requesting  a  review  of  an 
appealable  action  under  this  part. 

(6)  The  State  agency’s  procedures  for 
issuing  and  monitoring  start-up 
payments  and  advance  payments. 

(7)  The  State  agency’s  procedures  and 
criteria  for  approving  applications  for 
food  service  equipment  assitance. 

(d)  Audits:  TTie  State  Plan  of  Child 
Care  Food  Program  Operations  must 
include  a  plan  for  the  conduct  of  audits 
which  shall: 

(1)  State  the  frequency  of  audits  of  the 
State  agency  and  institutions  to  achieve 
an  audit  frequency  of  not  less  than  once 
every  two  years. 

(2)  Provide  a  description  of  the 
organization  of  the  State  agency  in 
adequate  detail  to  demonstrate  the 
independence  of  the  audit  function. 

(3)  Provide  a  systematic  method  to 
assure  timely  and  appropriate  resolution 
of  audit  findings  and  recommendations. 

(e)  Administration:  The  State  Plan  of 
Child  Care  Food  Program  Operations 
shall  provide  budget  and  expenditures 
data  for  the  program  for  Federal-State 
administrative  expense  funds 
assistance. 

(f)  Evaluation:  The  State  Plan  of  Child 
Care  Food  Program  Operations  shall 
provide  a  plan  to  monitor  Program 


performance  and  measure  progress 
toward  achieving  Program  goals. 

(g)  Comment:  The  State  agency  shall 
give  the  Governor,  or  his  delegated 
agency,  the  opportunity  to  comment  on 
the  relationship  of  the  State  Plan  of 
Child  Care  Food  Program  Operations  to  , 
other  programs  operating  within  the 
State  and  the  effect  on  areawide  or  local 
jurisdictions.  A  period  of  45  days  from 
the  date  of  receipt  of  the  State  Plan  by 
the  Governor,  or  his  delegated  agency, 
shall  be  afforded  to  make  such 
comments. 

§  226.7  State  agency  administrative 
responsibiiities. 

(a)  State  agency  personnel.  Each  State 
agency  shall  provide  sufficient 
consultative,  technical  and  managerial 
personnel  to  administer  the  Program, 
provide  sufficient  training  and  technical 
assistance  to  institutions,  and  monitor 
performance  to  facilitate  expansion  and 
effective  operation  of  the  Program. 

(b)  Approval  of  applications.  Each 
State  agency  shall  establish  an 
application  procedure  to  determine  the 
eligibility  under  this  part  of  applicant 
institutions.  State  agencies  shall 
annually  renew  agreements  with 
sponsoring  organizations,  independent 
child  care  centers,  and  independent 
outside-school-hours  care  centers.  A 
State  agency  may  establish  an  ongoing 
agreement  renewal  process  for  the 
purpose  of  reviewing  and  approving 
applications  from  participating 
institutions  throughout  the  fiscal  year. 
Any  institution  applying  for 
participation  in  the  Program  shall  be 
notified  of  approval  or  disapproval  by 
the  State  agency  in  writing  within  30 
calendar  days  of  filing  a  complete  and 
correct  application.  If  an  institution 
submits  an  incomplete  application,  the 
State  agency  shall  notify  the  institution 
within  15  calendar  days  of  receipt  of  the 
application  and  shall  provide  technical 
assistance,  if  necessary,  to  the 
institution  for  the  purpose  of  completing 
its  application.  Any  disapproved 
applicant  shall  be  notified  of  its  right  to 
a  fair  hearing  under  paragraph  (j)  of  this 
section. 

(c)  Seriously  deficient  institutions. 

The  State  agency  shall  not  enter  into  an 
agreement  with  any  institution, 
identifiable  through  its  corporate 
organization,  officers,  employees,  or 
otherwise,  as  an  institution  which 
participated  in  any  Federal  child 
nutrition  program  during  the  previous 
three  fiscal  years  and  which  was 
seriously  deficient  in  its  program 
operations.  The  State  agency  shall 
afford  an  instritution  every  reasonable 
opportunity  to  correct  problems  before 
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deeming  the  institution  seriously 
deficient.  Serious  deficiencies,  which 
are  grounds  for  disapproval  include,  but 
are  not  limited  to,  any  of  the  following: 

(1)  Non  compliance  with  the 
applicable  bid  procedures  and  contract 
requirements  of  federal  child  nutrition 
program  regulations; 

(2)  The  submission  of  false 
information  to  the  State  agency; 

(3)  Failure  to  return  to  the  State 
agency  any  advance  payments  which 
exceeded  the  amount  earned  for  serving 
eligible  meals,  failure  to  return 
disallowed  start-up  payments; 

(4)  Failure  to  maintain  adequate 
records; 

(5)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  number  of 
participating  children; 

(6)  The  claiming  of  Program  payments 
for  meals  not  served  to  participating 
children; 

(7)  Service  of  a  significant  number  of 
meals  which  did  not  include  required 
quantities  of  all  meal  components; 

(8)  Continued  use  of  vendors  that  are 
in  violation  of  health  codes. 

(9)  Failure  of  a  sponsoring 
organization  to  disburse  payments  to  its 
facilities  in  accordance  with  its 
management  plan. 

(d)  Licensing/approval.  This  section 
prescribes  State  agency  responsibilities 
to  ensure  that  institutions  meet  the 
licensing/approval  criteria  set  forth  in  • 
this  part. 

(1)  General.  Each  State  agency  shall 
estblish  procedures  to  annually  review 
information  submitted  by  institutions  to 
ensure  that  all  participating  child  care 
centers,  family  day  care  homes,  and 
outside-school-hours  care  centers  either: 

(1)  are  licensed  or  approved  by 
Federal,  State,  or  local  authorities;  or 

(ii)  are  complying  with  applicable 
procedures  to  renew  licensing  or 
approval  in  situations  where  the  State 
agency  has  no  information  that  licensing 
or  approval  will  be  denied;  or 

(iii)  receive  Title  XX  funds  for 
providing  child  care,  if  licensing  or 
approval  is  not  available;  or 

(iv)  demonstrate  compliance  with 
applicable  State  or  local  child  care 
standards  to  the  State  agency,  if 
licensing  is  not  available  and  title  XX 
funds  are  not  received;  or 

(v)  demonstrate  compliance  with 
FIDCR  to  the  State  agency,  if  licensing 
or  approval  is  not  available  and  Title 
XX  funds  are  not  received. 

(2)  Alternate  procedures.  Each  State 
agency  shall  establish  procedures  to 
review  information  submitted  by 
institutions  for  which  licensing  or 
approval  is  not  available  for  the  purpose 
of  establishing  eligibility  for  the 


Program.  Licensing  or  approval  is  not 
available  when  (i)  no  Federal,  State,  or 
local  licensing/approval  standards  have 
been  established  for  a  type  of  institution 
or  facility;  or  (ii]  no  mechanism  exists  to 
determine  compliance  with  licensing/ 
approval  standards;  or  (iii)  licensing 
authorities  do  not  make  a  determination 
on  an  application  for  licensing/approval 
within  a  resonable  period  of  time.  In 
these  situation,  institutions  may  choose 
to  demonstrate  compliance  with  either 
FIDCR,  or  applicable  State  child  care 
standards,  or  applicable  local  child  care 
standards.  State  agencies  shall  provide 
information  about  applicable  State  child 
care  standards  and  FIDCR  to 
institutions,  but  may  require  institutions 
opting  to  demonstrate  compliance  with 
applicable  local  child  care  standards  to 
identify  and  submit  these  standards. 
State  agency  procedures  may  permit 
institutions  to  certify  compliance  with 
child  care  standards,  but  shall  require 
evidence  of  compliance  (such  as  permits 
or  certificate)  with  applicable  State  or 
local  health/sanitation  and  fire/building 
safety  requirements. 

(3)  Backlogs.  If  an  institution  has 
applied  for  licensing  and  has  not  yet 
secured  a  determination  on  this 
application  from  the  licensing  authority 
the  State  agency  shall,  in  notifying  the 
institution  that  its  Program  application 
is  incomplete,  provide  the  institution 
with  information  on  demonstrating 
compliance  with  FIDCR  and  applicable 
State  child  care  standards.  However,  the 
Stale  agency  shall  not  make  any 
determination  of  eligibility  under  this 
section  until  90  calendar  days  have 
lapsed  from  the  date  the  State  agency 
received  both  a  Program  application  and 
information  indicating  that  an 
application  for  licensing  was  submitted 
to  the  licensing  authority.  Each 
institution  approved  under  this  section 
shall  be  informed  of  its  responsibility  to 
notify  the  State  agency  if  licensing  or 
approval  is  later  granted  or  denied  by 
the  licensing  authority.  The  Stale  agency 
shall  terminate  the  Program 
participation  of  any  insitution  or  facility 
so  denied  licensing  or  approval, 
effective  the  date  of  the  denial.  The 
State  agency  may  terminate  the  Page 
participation  of  institutions  if,  after  one 
year  from  the  date  of  Program  approval, 
the  State  or  local  licensing  authority 
indicated  that  the  institution  has  failed 
to  act  on  instructions  on  completing  its 
application  for  licensing. 

(e)  Annual  requirements.  Stale 
agencies  shall  require  institutions  to 
comply  with  applicable  provisions  of 
this  part.  Each  State  agency  shall 
annually: 


(1)  Renew  agreements  with  each 
institution. 

(2)  Require  each  sponsoring 
organization  to  submit  a  management 
plan  with  its  application  for  review  and 
approval.  Such  a  plan  shall  include 
detailed  information  on  the 
organizational  administrative  structure, 
the  staff  assigned  to  Program 
management  and  monitoring, 
administrative  budget,  and  procedures 
which  will  be  used  by  the  sponsoring 
organization  to  administer  the  Program 
in  and  disburse  payments  to  the  child 
care  facilities  under  its  jurisdiction. 

(3)  Determine  that  all  meal 
procurements  with  vendors  are  in 
conformance  with  the  bid  and 
contractual  requirements  of  §§  226.21 
and  226.22. 

(4)  Enter  into  and  execute  written 
Program  agreements  with  institutions. 
The  Program  agreement  shall  provide 
that  the  institution  shall  accept  final 
financial  and  administrative 
responsibility  for  management  of  an 
effective  food  service,  comply  with  all 
requirements  under  this  part,  and 
comply  with  all  requirements  under  the 
Civil  Rights  Act  of  1964  and  the 
nondiscrimination  regulations  of  the 
Department,  as  now  or  later  amended  (7 
CFR  Part  15),  to  the  end  that  no  person 
shall,  on  the  ground  of  race,  color, 
handicap  or  national  origin,  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to 
discrimination  under  the  Program. 

(5)  Inquire  as  to  the  preference  of 
institutions  for  commodities  or  cash-in- 
lieu  of  commodities. 

(6)  Provide  institutions  with 
information  on  foods  available  in 
plentiful  supply,  based  on  information 
provided  by  the  Department. 

(7)  Inform  institutions  with  separate 
meal  charges  of  their  responsibility  to 
ensure  that  free  and  reduced  price  meals 
are  served  to  children  unable  to  pay  the 
full  price  and  provide  to  all  institutions 

a  copy  of  the  State’s  income  standards 
to  assist  them  in  meeting  their 
responsibility, 

(f)  Program  expansion.  Each  Slate 
agency  shall  take  affirmative  action  to 
expand  the  availability  of  benefits  under 
this  Program.  At  a  minimum,  the  Stale 
shall  annually  notify  each  eligible 
nonparticipating  child  care  facility 
within  the  State  that  is  licensed, 
approved,  registered,  or  receiving  funds 
under  Title  XX  of  the  availability  of  the 
Program,  the  requirements  for  Program 
participation,  the  availability  of  food 
service  equipment  funds  under  the 
Program  and  the  application  procedures 
to  be  followed  in  the  Program.  The  State 
agency  shall  make  the  list  of  institutions 
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notified  each  year  available  to  the 
public  upon  request. 

(g)  Commodity  distribution.  A  list  of 
institutions  which  have  elected  to 
receive  donated  commodities,  with 
accompanying  information  on  the 
average  daily  number  of  lunches  and 
suppers  to  be  served  to  children  by  such 
institutions,  shall  be  annually  prepared 
and  promptly  transmitted  to  the  agency 
of  the  State  which  handles  the 
distribution  of  donated  commodities. 

The  State  agency  shall  be  responsible 
for  promptly  revising  the  information  to 
reflect  additions  or  deletions  of 
institutions  which  have  elected  to 
receive  donated  commodities  and  for 
providing  such  adjustments  in 
participation  data  as  are  determined 
necessary  by  the  State  agency. ' 

However,  if  the  State  agency,  after 
consultation  with  the  State  commodity 
distribution  agency,  demonstrates  to 
FNS  that  the  distribution  of  commodities 
to  the  number  of  institutions  which  have 
elected  to  receive  commodities  would  be 
impracticable,  the  State  agency  may. 
with  the  concurrence  of  FNS.  provide 
cash-in-lieu  of  commodities  to  all 
institutions.  Each  institution  which  has 
elected  to  receive  cash  in  lieu  of 
commodities  shall  receive  such 
payments.  The  State  agency  may.  with 
the  concurrence  of  the  State  commodity- 
distribution  agency,  permit  institutions 
to  change  their  choice  between 
commodities  and  cash-in-lieu  of 
commodities  during  the  same  fiscal 
year. 

(h)  Stondard contract.  Each  State 
agqncy  shall  develop  a  standard 
contract  in  accordance  with  §  226.21  and 
provide  for  its  use  between  institutions 
and  vendors.  The  contract  shall 
expressly  and  without  exception 
stipulate: 

(1)  The  institution  shall  provide  the 
vendor  with  a  list  of  the  State  agency 
approved  child  care  centers,  family  day¬ 
care  homes,  and  outside-school-hours 
care  centers  to  be  furnished  meals  by 
the  vendor,  and  the  number  of  meals,  by 
type,  to  be  delivered  to  each  location; 

(2)  The  vendor  shall  maintain  such 
records  (supported  by  invoices,  receipts 
or  other  evidence)  as  the  institutipn  will 
need  to  meet  its  responsibilities  under 
this  part,  and  shall  promptly  submit 
invoices  and  delivery-  reports  to  the 
institution  no  less  frequently  than 
monthly: 

(3)  The  vendor  shall  have  Federal. 
State,  or  local  health  certification  for  th«* 
plant  in  which  it  proposes  to  prepare 
meals  for  use  in  the  Program,  and  it  shall 
insure  that  helath  and  sanitation 
requirements  are  met  at  all  times,  la 
addition,  the  State  agency  may  require 


the  vendor  to  provide  for  meals  w'hich  it 
prepares  to  be  periodically  inspected  by 
the  local  health  department  or  an 
independent  agency  to  determine 
bacteria  levels  in  the  meals  being 
prepared.  These  bacteria  levels  shall 
conform  to  the  standards  which  are 
applied  by  the  local  health'authority 
w'ith  respect  to  the  level  of  bacteria 
which  may  be  present  in  meals  prepared 
or  served  by  other  establishments  in  the 
locality.  Results  of  these  inspections 
shall  be  submitted  to  the  institution  and 
to  the  State  agency: 

(4)  The  meals  served  under  the 
contract  shall  conform  to  the  cycle 
menus  upon  which  the  bid  was  based, 
and  to  menu  changes  agreed  upon  by 
the  institution  and  vendor: 

(5)  The  books  and  records  of  the 
vendor  pertaining  to  the  institution's 
food  service  operation  shall  be  available 
for  inspection  and  audit  by 
representatives  of  the  State  agency,  of 
the  Department,  and  of  the  U.S.  General 
Accounting  Office  at  any  reasonable 
time  and  place,  for  a  period  of  3  years 
from  the  date  of  receipt  of  final  payment 
under  the  contract: 

(6)  The  vendor  shall  operate  in 
accordance  with  current  Program 
regulations: 

(7)  The  vendor  shall  not  be  paid  for 
meals  which  are  delivered  outside  of  the 
agreed  upon  delivery  time,  are  spoiled 
or  unwholesome  at  the  time  of  delivery, 
or  do  not  otherwise  meet  the  meal 
requirements  contained  in  the  contract; 

(8)  Meals  shall  be  delivered  in 
accordance  with  a  delivery  schedule 
prescribed  in  the  contract: 

(9)  Infcreases  and  decreases  in  the 
number  of  meal  orders  may  be  made  by 
the  institution,  as  needed,  within  a  prior 
notice  period  mutually  agreed  upon  in 
the  contract: 

(10)  All  meals  served  under  the 
Program  shall  meet  the  requirements  of 
§  226.20:  and 

(11)  All  breakfasts,  lunches,  and 
suppers  delivered  for  service  in  outside- 
school  hours  care  centers  shall  be 
unitized,  w-ith  or  without  milk.  For  meals 
delivered  to  child  care  centers  and 
family  day  care  homes,  the  State  agency 
shall  require  unitization,  with  or  with'out 
milk,  of  all  breakfasts,  lunches,  and 
suppers  only  if  the  State  agency  has 
evidence  w'hich  indicates  that  this 
requirement  is  necessary  to  ensure 
compliance  with  §  226.20. 

(i)  Procurement  provisions.  State 
agencies  shall  require  institutions  to 
adhere  to  the  procurement  provisions 
set  forth  in  §  226.21  and  <5  226.22. 

(j)  Institution  hearing  procedure.  Each 
State  agency  shall  establish  a  fair 
hearing  procedure  to  be  followed  by  an 


appellant  requesting  a*review  of  a 
denial  of  an  instituion's  application  for 
participation,  a  termination  or  a 
suspension  of  the  participation  of  an 
institution  or  child  care  facility,  a  denial 
of  an  institution’s  application  for  start¬ 
up  payments,  a  denial  of  an  advance 
payment,  a  denial  of  all  or  a  part  of  a 
claim  for  reimbursement,  demand  for  the 
remittance  of  an  overpayment,  and  any 
other  action  of  the  State  agency 
affecting  the  participation  of  an 
institution  in  the  program  or  the 
institution's  claim  for  reimbursement.  At 
a  minimum,  the  procedure  shall  provde 
that: 

(1)  The  appellant  be  advised  in 
writing  of  the  grounds  upon  which  the 
State  agency  based  the  denial; 

(2)  The  appellant  be  advised  in 
writing  that  the  request  for  review-  be 
made  within  a  specified  time.  The  State 
agency  may  establish  this  period  of  time 
at  not  less  than  10  days  or  at  not  more 
than  15  days  from  the  date  of  receipt  of 
the  letter  of  denial: 

(3)  The  appellant  be  provided  with  at 
least  10  days  advance  written  notice  of 
the  time  and  place  of  the  review  and  lu? 
afforded  the  opportunity  to  review,  prior 
to  the  hearing,  any  information  upon 
which  the  denial  was  based: 

(4)  The  hearing  official  be  an 
independent  and  impartial  official  other 
than  and  not  accountable  to  the  one 
directly  responsible  for  the  original 
determination: 

(5)  The  appellant  may  refute  the 
charges  contained  in  the  letter  of  denial 
either  in  person  or  by  written 
documentation  to  the  reviewing 
officials.  The  appellant  may  retain  legal 
counsel,  or  may  be  represented  by 
another  person: 

(6)  The  hearing  official  shall  reach  a 
decision  based  solely  on  the  evideuice 
presented  during  the  review-  and  the 
Program  regulations. 

(7)  Within  45  days  of  the  receipt  of  the 
request  for  the  review,  the  hearing 
official  shall  inform  the  Stale  agency 
and  the  appellant  of  the  determination 
of  the  review  :  and 

(8)  The  determination  by  the  State 
hearing  official  is  the  final 
administrative  determination  to  be 
afforded  an  appellant. 

(k)  Propram  assistance.  Each  State 
agency  shall  provide  technical  and 
supervi.sory  assistance  to  institutions  to 
facilitate  effective  Program  operations, 
monitor  progress  tow'ard  achieving 
Program  goals,  and  ensure  compliance 
with  the  Department's 
nondiscrimination  regulations  (Part  15  of 
this  title),  issued  under  title  VI  of  the 
Civil  Rights  Act  of  1964.  Documentation 
of  supervisory  assistance  activities. 
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including  corrective  action  prescribed 
and  taken,  shall  be  maintained  on  file 
by  the  State  agency. 

Program  reviews  shall  assess 
institutional  compliance  with  meal 
requirements,  family-size  and  income 
documentation,  financial  management 
standards,  and  nondiscrimination 
regulations.  Reviews  of  each  child  care 
center,  family  day  care  home,  or 
outside-school-hours  care  center 
approved  by  the  State  agency  under 
paragraph  (d)(2.)  of  this  section  shall 
determine  compliance  with  the  child 
care  standards  used  to  establish 
eligibility.  Program  reviews  shall 
annually  include  33.3  percent  of  all 
institutions,  including  reviews  of  15 
percent  of  the  child  care  facilities 
adminstered  by  each  sponsoring 
organization  reviewed.  Such  reviews 
shall  be  made  for  newly  participating 
sponsoring  organizations  with  five  or 
more  child  care  facilities  within  the  first 
90  days  of  Program  operations.  The 
State  agency  review  system  shall  ensure 
that  all  institutions  are  reviewed  at  least 
once  every  four  years. 

(l)  Program  irregularities.  Each  State 
agency  shall  promptly  investigate 
complaints  received  or  irregularities 
noted  in  connection  with  the  operation 
of  the  Program,  and  shall  take 
appropriate  action  to  correct  any 
irregularities.  State  agencies  shall 
maintain  on  file  evidence  of  such 
investigations  and  actions.  FNS  and  OIG 
may  make  investigations  at  the  request 
of  the  State  agency,  or  whenever  FNS  or 
OIG  determines  that  investigations  are 
appropriate. 

(m)  Child  care  standards  violations. 
Each  State  agency  shall  promptly  refer 
any  observed  violations  of  applicable 
safety,  health,  or  staff-child  ratio 
requirements  to  the  appropriate  . 
licensing  authority  for  corrective  action. 
If  the  institution  or  facility  was 
approved  by  the  State  agency  under 
paragraph  (d)(2)  of  this  section,  the  State 
agency  shall  ensure  that  the  violation  is 
corrected.  If  the  violation  is  not 
corrected  within  60  calendar  days  of 
notification  to  the  institution,  the  State 
agency  shall  terminate  the  Program 
participation  of  the  violating  institution 
or  facility:  However,  if  the  health  or 
safety  of  the  children  is  imminently 
threatened,  the  State  agency  may 
immediately  terminate  the  institutions 
participation. 

(n)  Sponsoring  organization 
agreement.  Each  State  agency  shall 
develop  and  provide  for  the  use  of  a 
standard  form  of  agreement  between 
each  family  day  care  home  sponsoring 
organization  and  all  family  day  care 
homes  participating  in  the  Program 


under  such  organization.  State  agencies 
may  develop  a  similar  form  for  use 
between  sponsoring  organizations  and 
other  types  of  facilities. 

§  226.8  State  agency  responsibilities  for 
financial  management. 

(a)  General.  This  section  prescribes 
standards  for  financial  management 
systems  in  administering  Program  funds 
by  the  State  agency  and  institutions. 

(b)  State  level  responsibilities. 
Financial  management  systems  for 
Program  funds  in  the  State  agency  shall 
provide  for:  * 

(e)  Rate  assignment.  Each  State 
agency  shall  require  institutions  (other 
than  sponsoring  organizations  for  family 
day  care  homes)  to  submit,  not  less 
frequently  than  annually,  information 
necessary  to  assign  institutional  rates  of 
reimbursement  or  claiming  percentages 
and  establish  rates  or  claiming 
percentages  as  outlined  in  §  226.10. 

(f)  Administrative  budget  approval. 
The  State  agency  shall  approve 
institution  administrative  budgets,  and 
may  limit  allowable  administrative  costs 
claimed  by  any  institution  to  the 
administrative  costs  approved  in  its 
annual  budget.  Administrative  budget 
levels  may  be  adjusted  to  reflect 
changes  in  Program  activities. 

(g)  Start-up  payments.  Each  State  • 
agency  shall  establish  procedurees  for 
evaluating  requests  for  start-up 
payments,  issuing  these  payments  to 
eligible  sponsoring  organizations,  and 
monitoring  the  use  of  these  payments. 

(h)  Advance  Payments.  Each  Slate 
agency  shall  establish  procedures  for 
issuing  advance  payments  by  the  first 
day  of  each  month  and  comparing  these 
payments  with  earned  reimbursement 
on  a  periodic  basis. 

(i)  Recovery  of  overpayments.  Each 
State  agency  shall  establish  procedures 
to  recover  outstanding  start-up  and 
advance  payments  from  institutions 
which,  in  the  opinion  of  the  State 
agency,  will  not  be  able  to  earn  these 
payments. 

(j)  Claims  processing.  Each  State 
agency  shall  establish  procedures  for 
institutions  to  properly  submit  claims  for 
reimbursement.  All  valid  claims  shall  be 
paid  within  45  days  of  receipt.  Within  15 
days  of  receipt  of  any  incomplete  or 
incorrect  claim  which  must  be  revised 
for  payment,  the  State  agency  shall 
notify  the  institution  as  to  why  and  how 
such  claim  must  be  revised.  If  the  State 
agency  disallows  partial  or  full  payment 
for  a  claim  for  reimbursement,  it  shall 
notify  the'institution  which  submitted 
the  claim  of  its  right  to  a  fair  hearing 
procedure  under  §  226.7(j).  State 
agencies  may  permit  disallowances  to 


be  appealed  separately  from  claims  for 
reimbursement. 

(k)  Participation  controls.  The  State 
agency  may  establish  control 
procedures  to  ensure  that  payment  is 
not  made  for  meals  served  to  children 
attending  in  excess  of  the  authorized 
capacity  of  each  institution. 

(l)  Financial  management  system. 

Each  State  agency  shall  establish  a 
financial  management  system  in 
accordance  with  OMB  Circulars  A-102 
and  FMC  74-4,  and  with  FNS  guidance 
to  identify  allowable  Program  costs  and 
establish  standards  for  institutional 
recordkeeping  and  reporting.  These 
standards  shall  (1)  prohibit  claiming 
reimbursement  for  meals  provided  by  a 
child’s  parents,  except  as  authorized  by 
§  226.18(e),  and  (2)  allow  the  costs  of 
meals  served  to  adults  who  perform 
necessary  food  service  labor  under  the 
Program.  The  State  agency  shall  provide 
guidance  on  financial  management 
requirements  to  each  institution. 

§226.9  Audits. 

(a)  In  accordance  with  the  Plan 
submitted  under  §  226.6(c),  the  State 
agency  shall  provide  for  audits  at  the 
State  and  institution  levels  of  Program 
funds,  payments  and  operations.  Such 
audits  shall  be  conducted  at  least  once 
every  2  years  for  each  institution. 
Organization-wide  audits  of  institutions 
receiving  other  Federal  funds  may  be 
counted  toward  meeting  this 
requirement.  The  audits  shall  determine 
the  fiscal  integrity  of  financial 
transactions  and  reports,  and 
compliance  with  applicable  laws  and 
regulations.  Audits  may  be  made  by;  (1) 
State  agency  internal  auditors;  (2)  State 
Auditors  General;  (3)  State  Comptrollers 
Office;  (4)  other  comparable  State  or 
local  audit  groups:  (5)  certified  public 
accountants:  (6)  public  accountants 
licensed  on  or  before  December  31, 1970, 
currently  certified  or  licensed  by  the 
regulatory  authority  of  the  State  or  other 
political  subdivision  of  the  United 
States. 

(b)  In  conducting  audits  during  any 
fiscal  year,  the  State  agency  shall 
establish  priorities  for  using  the  funds 
provided  for  in  §  226.4(g)  first  to  meet 
the  fiscal  audit  requirements  outlined  in 
this  section.  Costs  pertaining  to  such 
audits  shall  not  be  borne  in  whole  or  in 
part  by  the  institution.  Such  audits  shall 
be  fiscal  audits  conducted  in  accordance 
with  the  Department’s  guidelines.  After 
fulfilling  the  audit  requirements,  any 
remaining  funds  may  be  used  by  the 
State  agency  during  the  fiscal  year  for 
which  the  funds  are  allocated  to  conduct 
administrative  reviews  of  program 
operations  in  institutions.  If  the  funds 
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provided  under  §  226.4(g)  are  not 
sufficient  to  meet  the  requirements  of 
this  section,  the  State  agency  may  use 
available  State  administrative  expense 
funds  to  conduct  audits. 

(c)  Use  of  audit  guides  available  from 
OIG  is  encouraged.  When  these  guides 
are  utilized.  OIG  will  coordinate  its 
audits  with  State  sponsored  audits  to 
form  a  network  of  intergovernmental 
audit  systems. 

(d)  In  making  management 
evaluations  or  audits  for  any  fiscal  year, 
the  State  agency  or  OIG  may  disregard 
any  overpayment  which  does  not 
exceed  S35  or,  in  the  case  of  State 
agency  administered  programs,  does  not 
exceed  the  amount  established  under 
State  law,  regulations  or  procedures  as  a 
minimum  amount  for  which  claims  will 
be  made  for  State  losses  generally.  No 
overpayment  shall  be  disregarded, 
however,  where  there  are  unpaid  claims 
of  the  same  fiscal  year  from  which  the 
overpayment  can  be  deducted,  or  where 
there  is  evidence  of  violation  of  criminal 
law  or  civil  fraud  statutes. 

(e)  While  OIG  shall  rely  to  the  fullest 
extent  feasible  upon  State  sponsored 
audits.  OIG  may.  whenever  it  considers 
necessary:  (1)  Make  audits  on  a 
statewide  basis;  (2)  perform  on-site  test 
audits:  (3)  review  audit  reports  and 
related  working  papers  of  audits 
performed  by  or  for  State  agencies. 

Subpart  D— Payment  Provisions 

§226.10  Assignment  of  rates  of 
reimbursement  for  centers. 

(a) . Each  State  agency  shall,  not  less 
frequently  than  annually,  notify  each 
participating  institution  of  its  option  to 
receive  reimbursement  on  the  basis  of 
either  (1)  the  tier  determined  by 
percentage  of  enrolled  children  who  are 
eligible*  for  free  and  reduced-price  meals 
nr  (2)  the  eligibility  of  each  enrolled 
child  for  free,  reduced-price,  or  paid 
meals.  This  notification  shall  include  an 
explanation  of  the  methods  of 
reimbursement.  The  method  of 
determining  reimbursement  to  an 
institution  may  be  changed  more 
frequently  than  annually  only  with  the 
concurrence  of  both  the  State  agency 
and  the  institution.  The  State  agency 
may  reassign  rates  of  reimbursement 
more  frequently  than  annually  when 
warranted  by  changes  in  family-size  and 
income  information.  Assigned  rates  of 
reimbursement  shall  be  adjusted  semi¬ 
annually  to  reflect  changes  in  the 
national  average  payment  rates. 

(b)  For  institutions  which  elect  to 
receive  reimbursement  on  the  basis  of 
the  percentage  of  enrolled  children  from 
families  meeting  the  State’s  income 


standards  for  free  and  reduced-price 
meals,  the  State  agency  shall,  not  less 
frequently  than  annually,  assign  rates  of 
reimbursement  as  follows;  (1)  Rates  of 
reimbursement  not  less  than  the 
national  average  payment  rates  for  free 
meals  shall  be  assigned  to  meals  served 
in  tier  1  institutions;  (2)  rates  of 
reimbursement  not  less  than  the 
national  average  payment  rates  for 
reduced-price  meals  shall  be  assigned 
for  meals  served  in  tier  2  institutions: 
and  (3)  rates  of  reimbursement  not  Ipss 
than  the  national  average  payment  rates 
for  paid  meals  shall  be  assigned  to  tier  3 
institutions.  The  State  agency  shall 
assign  such  rates  of  reimbursement,  not 
less  frequently  than  annually,  on  the 
basis  of  family-size  and  income 
information  reported  by  each  institution. 
Assigned  rates  of  reimbursement  may 
be  changed  more  frequently  than 
annually  if  warranted  by  changes  in 
family-size  and  income  information. 

(c)  For  institutions  which  elect  to 
receive  reimbursement  on  the  basis  of 
the  eligibility  of  each  enrolled  child  for 
free,  reduced-price,  or  paid  meals,  the 
State  agency  shall  either: 

(1)  Require  that  institutions  submit 
each  month  figures  for  meals  served 
daily  to  children  from  families  meeting 
the  State's  family-size  income  standards 
for  free  meals,  to  children  from  families 
meeting  the  State’s  family-size  income 
standards  for  reduce-price  meals  and  to 
children  from  families  not  meeting  such 
guidelines:  or 

(2)  Establish  claiming  percentages,  not 
less  frequently  than  annually  for  each 
institution  on  the  basis  of  the  number  of 
enrolled  children  eligible  for  free, 
reduced-price,  and  paid  meals;  or 

(3)  Determine  a  blended  per-meal  rate 
of  reimbursement,  not  less  frequently 
than  annually,  by  adding  the  products 
obtained  by  multiplying  the  applicable 
national  average  payment  rate  of 
reimbursement  for  each  category  (free, 
reduced-price,  paid)  by  the  claiming 
percentage  for  that  category. 

(d)  The  Stage  agency  may  elect  to  pay 
an  institution’s  final  claim  for 
reimbursement  for  the  fiscal  year  a! 
higher  reassigned  rates  of 
reimbursement  for  lunches  and  suppers: 
however,  the  reassigned  rates  may  not 
exceed  the  applicable  maximum  rates  of 
reimbursement  established  under 

§  21fl.ll(b)  of  the  National  School  Lunch 
Program  regulations. 

§  226.1 1  Program  payment  procedures. 

(a)  Each  State  agency  shall  provide 
advance  payments  to  each  institution  by 
the  first  day  of  each  month  of  operation. 
However,  any  institution  may  decline  to 
receive  all  or  part  of  advance  payment. 


The  first  advance  payment  of  the  fiscal 
year  to  each  institution  shall 
approximate  the  full  amount  of  the 
average  monthly  reimbursement  paid  to 
the  institution  during  the  prior  6  months 
of  operation,  except  that  the  State 
agency  may  limit  the  amount  of  the 
advance  payment  to  the  full  amount  of 
reimbursement  which  the  Stage  agency 
has  estimated  the  institution  will  earn  in 
the  month  for  which  the  advance 
payment  is  made.  Advance  payments  to 
newly  participating  institutions  shall 
equal  the  amount  of  reimbursement 
which  the  State  agency  has  estimated 
the  institution  will  earn  in  the  month  for 
which  the  advance  payment  is  made. 

(b)  If  the  State  agency  has  reason  to 
believe  that  an  institution  will  not  be 
able  to  submit  a  valid  claim  for 
reimbursement,  such  as  failure  to  submit 
a  claim  for  reimbursement  as  required 
by  this  section  or  audit  or  monitoring 
evidence  of  extensive  Program 
deficiencies,  the  subsequent’s  month 
advance  payment  shall  be  withheld  until 
the  claim  is  received  or  the  deficiencies 
are  corrected.  The  State  agency  shall 
notify  the  institution  of  the  reasons  for 
withholding  the  advance  and  allow  the 
institution  full  opportunity  to  submit 
evidence  on  appeal  as  provided  for  in 

§  226.7(1).  After  three  advance  payments 
have  been  made  to  an  institution,  the 
State  agency  shall  establish  procedures 
to  ensure  that  no  subsequent  advance 
payment  is  made  to  such  institution  until 
the  State  agency  has  validated  the 
institution’s  claim  for  reimbursement  for 
the  third  month  prior  to  the  month  for 
which  the  advance  is  to  be  paid.  Claims 
for  reimbursement  and  other 
information  should  be  utilized  to  adjust 
the  amount  of  advance  payments  to 
reflect  the  current  amount  needed  by  the 
institution  for  one  month's  operation. 
During  the  fiscal  year,  if  the  State 
agency  determines  that  the  amount  of 
advance  payments  paid  to  an  institution, 
less  reimbursement  earned  by  the 
institution,  will  not  be  earned  by  claims 
for  reimbursement  anticipated  for  the 
remainder  of  the  fiscal  year,  the  Statt; 
agency  may  demand  full  or  partial 
repayment  of  the  outstanding  balance. 

At  the  end  of  the  fiscal  year,  unearned 
payments  advanced  to  institutions  shall 
be  repaid  to  the  State  agency  upon 
demand,  or  deducted  from  payments 
during  the  following  fiscal  year. 

(c)  Claims  for  reimbursement  shall  be 
fiU?d  with  the  State  agency  by  the  10th 
day  of  the  month  following  the  month 
covered  by  the  claim.  Not  more  than  10 
days  of  the  beginning  or  ending  month 
of  Program  operations  in  a  fiscal  year 
may  be  comjjined  on  a  claim  with  the 
operations  of  the  month  immediately 
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following  the  beginning  month,  or 
preceding  the  ending  month.  Claims  for 
reimbursement  may  not  combine  the  last 
month  of  a  fiscal  year  with  the  first 
month  of  the  next  fiscal  year.  Claims  for 
reimbursement  shall  report  information 
in  accordance  with  the  financial 
management  system  established  by  the 
State  agency,  and  in  sufficient  detail  to 
justify  the  reimbursement  claimed.  In 
submitting  a  claim  for  reimbursement, 
each  institution  shall  certify  that  the 
claim  is  correct  and  that  records  are 
available  to  support  the  claim.  Such 
records  shall  be  retained  for  a  period  of 
three  years  after  the  date  of  submission 
of  the  final  claim  of  the  fiscal  year  to 
which  they  pertain,  except  that  if  audit 
findings  have  not  been  resolved,  the 
records  shall  be  retained  beyond  the 
end  of  the  three-year  period  as  long  as 
required  for  the  resolution  of  the  issues 
raised  by  the  audit.  All  accounts  and 
records  pertaining  to  the  Program  shall 
be  made  available,  upon  request,  to 
representatives  of  the  State  agency,  of 
the  Department,  and  of  the  U.S.  General 
Accounting  Office  for  audit  or  review,  at 
a  reasonable  time  and  place. 

(d)  An  agreement  with  an  institution 
may  be  suspended  if  any  claim  for 
reimbursement  has  not  been  submitted 
within  90  days  after  the  end  of  the 
month  covered  by  the  claim.  Upon 
expiration  of  such  90  days,  the  State 
agency  shall  notify  the  institution  and 
afford  15  calendar  days  for  submission 
of  the  missing  claim.  If  the  claim  is  not 
postmarked  or  received  within  15  days, 
the  State  agency  may  suspend  the 
institutions's  agreement,  or  disallow  the 
claim,  or  elect  not  to  take  action.  A 
suspended  agreement  shall  remain 
suspended  until  such  time  as  the  claim 
is  received  by  the  State  agency.  The 
State  agency  shall  notify  any  institution 
suspended  from  participation  under  this 
paragraph  of  its  right  to  a  fair  hearing 
procedure  under  §  226.7(i). 

(e)  The  State  agency  shall  not  be 
responsible  for  acting  upon  any  claim 
for  reimbursement  which  is  not  received 
by  the  State  agency  within  90  days  after 
the  end  of  the  prior  fiscal  year,  except 
where  the  State  agency  determines  that 
the  claim  has  been  filed  late  because  of 
circumstances  beyond  the  control  of  the 
institution. 

(f)  If  a  State  agency  has  reason  to 
believe  that  an  institution  or  vendor  has 
engaged  in  unlawful  acts  with  respect  to 
Program  operations,  evidence  found  in 
audits,  investigations  or  other  reviews 
shall  be  a  basis  for  non-payment  of 
claims  for  reimbursement. 


§  226.12  Program  payments  to  child  care 
centers  and  outside-school  hours  care 
centers. 

(a)  Payments  shall  be  made  only  to 
institutions  operating  under  an 
agreement  with  the  State  agency  for  the 
meal  types  specified  in  the  agreement 
served  at  approved  child  care  centers 
and  outside-school-hours  center.  A  State 
agency  may  make  payments  for  meals 
served  in  accordance  with  provisions  of 
the  Program  in  the  calendar  month 
preceding  the  calendar  month  in  which 
the  agreement  is  executed. 

(b)  Each  institution  shall  report  each 
month  to  the  State  agency  the  total 
number  of  meals,  by  type  (breakfasts, 
lunches,  suppers,  and  supplements), 
served  to  children. 

(c)  Each  State  agency  shall  base 
reimbursement  to  each  institution  on  the 
number  of  meals,  by  type,  served  to 
children  multiplied  by  the  assigned  rates 
of  reimbursement.  For  institutions  which 
have  elected  to  receive  reimbursement 
on  the  basis  of  the  eligibility  of  each 
enrolled  child  for  free,  reduced-price,  or 
paid  meals,  the  State  agency  shall 
either:  (1)  base  reimbursement  to 
institutions  on  actual  daily  counts  of 
meals  served,  and  multiply  the  number 
of  meals,  by  type,  served  to  children 
from  families  meeting  the  State's  family- 
size  income  standards  for  free  meals, 
served  to  children  from  families  meeting 
the  State’s  family-size  income  standards 
for  reduced-price  meals,  and  served  to 
children  from  families  not  meeting  such 
standards  by  the  applicable  national 
average  payment  rate,  (2)  apply  the 
applicable  claiming  percentage  or 
percentages  to  the  total  number  of  meals 
served  to  children,  by  type,  and  multiply 
the  product  or  products  by  the  assigned 
rate  of  reimbursement  for  each  meal 
type,  or  (3)  multiply  the  assigned 
blended  per-meal  rate  of  reimbursement 
by  the  total  number  of  meals  served  to 
children  by  type. 

(d)  During  any  fiscal  year,  total 
payments  to  an  institution,  including 
any  cash  payments  in  lieu  of 
commodities,  shall  not  exceed  allowable 
Program  operating  and  administrative 
costs,  less  income  to  the  program.  The 
State  agency  may  limit  payments  for 
administrative  costs  to  the  amount 
approved  in  the  annual  administrative 
budget  of  the  institution.  The  State 
agency  may  prohibit  an  institution  from 
using  payments  for  operating  costs  to 
pay  for  administative  expenses. 

(e)  Supplemental  food  shall  not  be 
reimbursed  if  the  institution  also 
participates  in  the  Special  Milk  Program 
for  Children  (7  CFR  Part  215). 


(f)  Each  institution  shall  maintain 
records  as  prescribed  by  the  State 
agency  financial  management  system. 

§  226.13  Administrative  payments  to 
sponsoring  organizations  for  family  day 
care  homes. 

(a)  Sponsoring  organizations  for 
family  day  care  homes  shall  receive 
payments  for  administrative  costs. 

During  any  fisal  year,  administrative 
costs  payments  to  a  sponsoring 
organization  may  not  exceed  the  lesser 
of  (1)  actual  expenditures  for  the  costs 
of  administering  the  Program  less 
income  to  the  Program,  or  (2)  the  amount 
of  administrative  costs  approved  by  the 
Slate  agency  in  the  sponsoring 
organization’s  budget,  or  (3)  the  sum  of 
the  products  obtained  by  multiplying 
each  month  the  sponsoring 
organization’s: 

(i)  Initial  25  family  day  care  homes  by 
40  dollars: 

(ii)  Next  25  family  day  care  homes  by 
30  dollars:  and 

(iii)  .Additional  family  day  care  homes 
by  25  dollars.  Payment  shall  not  be 
made  for  any  family  day  car  home 
which  operates  the  Program  for  less 
than  10  days  during  the  month.  If  the 
sponsoring  organization  also 
administers  the  Program  in  child  care 
centers  or  outside-school-hours  care 
centers,  the  administrative  payment  rate 
for  homes  shall  be  calculated  by 
counting  the  number  of  centers  first, 
follow'ed  by  the  number  of  homes.  (For 
example,  a  sponsoring  organization 
which  adminster  20  centers  and  30 
homes  shall  be  eligible  to  receive 
administrative  payment  rates  of  40 
dollars  for  five  homes,  the  first  20. slots 
being  assigned  to  centers,  and  30  dollars 
for  the  next  25  homes.)  During  any  fiscal 
year,  administrative  payments  to  a 
sponsoring  organization  may  not  exceed 
30  percent  of  the  total  amount  of 
administrative  and  food  service 
payments  for  family  day  care  home 
operations. 

(b)  Applicant  sponsoring 
organizations  which  meet  the  criteria  of 
this  paragraph  shall  be  entitled  to 
receive  start-up  payments  from  the  State 
agency  to  plan  and  initiate  successful 
Program  operations  in  family  day  care 
homes.  No  sponsoring  organization 
which  has  participated  in  the  Program 
during  any  previous  fiscal  year  shall 
receive  start-up  payments.  Sponsoring 
organizations  which  apply  for  start-up 
payments  shall  evidence  (1)  public  or 
nonprofit  status  in  accordance  with 
§  226.16(a),  except  that  sponsoring 
organizations  which  are  moving  toward 
compliance  with  the  requirements  for 
IRS  tax-exempt  status  must  demonstrate 
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current  tax-exempt  status  under  State 
laws  and  regulations:  (2)  an 
organizational  history  of  managing 
funds  and  ongoing  activities  (i.e.. 
administering  public  or  private 
programs);  (3)  an  acceptable  and 
realistic  plan  for  recruiting  family  day 
care  homes  to  participate  in  the 
Program,  which  may  be  based  on 
estimates  of  the  number  of  family  day 
care  homes  to  be  recruited  and 
information  supporting  their  existence 
(e.g.,  the  method  of  contacting 
providers):  (4)  an  acceptable  preliminary 
sponsoring  organization  management 
plan  (e.g.,  plans  for  pre-operational 
visits,  training).  The  State  agency  shall 
deny  start-up  payments  to  applicant 
sponsoring  organizations  which  fail  to 
meet  any  of  these  criteria  or  which  have 
demonstrated  financial  irresponsibility 
in  the  operation  of  other  programs 
funded  by  Federal,  State,  or  local 
governments.  The  State  agency  shall 
notify  the  sponsoring  organization  of  the 
reasons  for  denial  and  allow  the 
sponsoring  organization  full  opportunity 
to  submit  evidence  on  appeal  as 
provided  for  in  §  226.7(j). 

(c)  Applicant  sponsoring 
organizations  which  apply  for  and  meet 
the  criteria  for  start-up  payments  shall 
enter  into  an  agreement  with  the  State 
agency.  The  agreement  shall  specify; 

(1)  Activities  which  the  applicant 
sponsoring  organization  shall  undertake 
to  initiate  Program  operations: 

(2)  A  budget  detailing  the  costs  which 
the  applicant  sponsoring  organization 
shall  incur,  document,  and  claim; 

(3)  The  time  alloted  to  the  applicant 
sponsoring  organization  for  the 
initiation  of  Program  operations; 

(4)  The  responsibility  of  the  applicant 
sponsoring  organization  to  repay,  upon 
demand  by  the  State  agency,  start-up 
payments  not  expended  in  accordance 
with  the  agreement. 

(d)  Upon  e.xecution  of  the  agreement, 
the  State  agency  shall  issue  a  start-up 
payment  to  the  sponsoring  organization 
in  an  amount  equal  to  not  less  than  one, 
but  not  more  than  two,  month’s 
anticipated  adminsitrative 
reir^bursement  to  the  sponsoring 
organization  as  determined  by  the  State 
agency.  However,  no  sponsoring 
organization  may  receive  start-up 
payments  for  more  than  50  family  day 
care  homes  or  for  a  greater  amount  then 
requested  by  the  sponsoring 
organization.  In  making  this 
determination,  the  State  agency  shall 
consider  the  level  of  costs  and  alternate 
sources  of  funding. 

(e)  Upon  expiration  of  the  time  the 
State  agency  allots  to  the  sponsoring 
organization  for  initiating  Program 


operations,  the  State  agency  shall 
review  the  sponsoring  organization’s 
activities  to  plan  and  develop  the 
Program.  If  the  sponsoring  organization 
has  not  made  every  reasonable  effort  to 
carry  out  the  activities  specified  in  the 
agreement,  the  State  agency  shall 
demand  repayment  of  all  or  part  of  the 
payment.  How'ever,  the  sponsoring 
organization  may  retain  start-up 
payments  for  all  family  day  care  homes 
which  initiate  Program  operations.  No 
sponsoring  organization  may  retain  any 
start-up  payments  in  excess  of  its  actual 
costs  for  the  expenditures  specified  in 
the  agreement. 

§  226.14  Food  Service  payments  to 
sponsoring  organizations  for  family  day 
care  homes. 

(a)  Payments  shall  be  made  only  to 
sponsoring  organizations  operating 
under  an  agreement  with  the  State 
agency  for  the  meal  types  specified  in 
the  agreement  served  at  approved 
family  day  care  homes. 

(b)  Each  sponsoring  organization  shall 
report  each  month  to  the  State  agency 
the  total  number  of  meals,  by  type 
(breakfasts,  lunches,  suppers,  and 
supplements)  served  to  children  enrolled 
in  approved  family  day  care  homes. 

(c)  Each  sponsoring  organization  shall 
receive  payments  for  meals  served  to 
children  enrolled  in  approved  family 
day  care  homes  at  the  rate  of  41.50  cents 
for  each  breakfast,  81.25  cents  for  each 
lunch  and  supper,  and  24  cents  for  each 
supplement.  However,  the  rate  for 
lunches  and  suppers  shall  be  reduced  by 
the  value  of  commodities  established 
under  §  220.5(b)  for  all  sponsoring 
organizations  for  family  day  care  homes 
which  have  elected  to  receive 
commodities.  The  full  amount  of  food 
service  payments  shall  be  disbursed  to 
each  family  day  care  home  on  the  basis 
of  the  number  of  meals,  by  type,  served 
to  children. 

§  226.15  Claims  against  institutions. 

(a)  State  agencies  shall  disallow  any 
portion  of  a  claim  for  reimbursement 
and  recover  any  payment  to  an 
institution  not  properly  payable  under 
this  part.  However,  the  State  agency 
shall  notify  the  institution  of  the  reasons 
for  any  disallowance  or  demand  for 
repayment,  and  allow'  the  institution  full 
opportunity  to  submit  evidence  on 
appeal  as  provided  for  in  §  226.7(j). 
Minimum  State  agency  collection 
procedures  for  unearned  payments  shall 
include;  (1)  written  demand  to  the 
institution  for  the  return  of  improper 
payments;  (2)  if,  after  30  calendar  days, 
the  insititution  fails  to  remit  full 
payment  or  agree  to  a  satisfactory 


repayment  schedule,  a  second  written 
demand  for  the  return  of  improper 
payments,  sent  by  certified  mail,  return 
receipt  requested:  and  (3)  if,  after  60 
days,  the  institution  fails  to  remit  full 
payment  or  agree  to  a  satisfactory 
repayment  schedule,  the  State  agency 
shall  refer  the  claim  against  the 
institution  to  appropriate  State  or 
Federal  authorities  for  pursuit  of  legal 
remedies. 

(b)  In  the  event  that  the  State  agency 
finds  that  an  institution  w'hich  prepares 
its  own  meals  is  failing  to  meet  the  meal 
requirements  of  §  226.20,  the  State 
agency  need  not  disallow  payment  or 
collect  an  overpayment  arising  out  of 
such  failure  if  the  institution  takes  such 
other  action  as.  in  the  opinion  of  the 
State  agency,  will  have  a  corrective 
effect. 

(c)  If  FNS  does  not  concur  with  the 
State  agency’s  action  in  paying  an 
institution  or  in  failing  to  collect 
overpayment.  FNS  shall  notify  the  State 
agency  of  its  intention  to  assert  a  claim 
against  the  Stale  agenc#  In  all  such 
cases,  the  Slate  agency  shall  have  full 
opportunity  to  submit  evidence 
concerning  the  action  taken.  The  State' 
agency  shall  be  liable  to  FNS  for  failure 
to  collect  an  overpayment,  unless  F.NS 
determines  that  the  State  agency  has 
conformed  w'ith-this  part  in  issuing  the 
payment  and  has  exerted  reasonable 
efforts  to  recover  the  improp(!r  payment. 

Subpart  E — Operational  Provisions 

§  226.16  Sponsoring  organization 
provisions. 

(a)  Tax-axampt  status.  Sponsoring 
organizations  shall  be  public,  or  have 
tax-exempt  status  under  the  Internal 
Revenue  Code  of  1954,  or  be  moving 
tow'ard  compliance  with  the 
requirements  for  tax-exempt  status,  or 
be  currently  operating  another  Federal 
program  requiring  nonprofit  status.  A 
sponsoring  organization  which  has  ' 
applied  to  IRS  for  tax-exepl  status  any 
participate  in  the  Program  while  its 
.  application  is  pending  review  by  IRS.  If 
IRS  denies  the  application  for  tax- 
exempt  status,  the  sponsoring 
organization  shall  immediately  notify 
the  State  agency  of  such  denial.  The 
-  State  agency  shall  then  terminate  the 
participation  of  the  sponsoring 
organization,  if  IRS  certification  of 
nonprofit  status  has  not  been  received 
within  12  months  of  filing  the 
application  and  IRS  indicates  that  the 
sponsoring  organization  has  failed  to 
provide  all  required  information,  the 
State  agency  shall  terminate  the 
participation  of  the  sponsoring 
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organization  until  such  time  as  IRS  tax- 
exempt  status  is  obtained. 

(b)  Disqualification.  No  sponsoring 
organization  which  the  State  agency,  in 
accordance  with  §  226.7(c),  has 
determined  to  have  been  seriously 
deficient  in  operating  any  Federal  child 
nutrition  program  during  the  previous 
three  fiscal  years  may  participate  in  the 
Program.  Any  sponsoring  organization 
which  operates  a  seriously  deficient 
Program  may  be  terminated  in 
accordance  with  §  226.7(j). 

(c)  Applications.  Each  sponsoring 
organization  shall  submit  to  the  State 
agency  all  information  required  for  its 
approval  and  the  approval  of  all  child 
care  facilites  under  its  jurisdiction.  At  a 
minimum,  such  information  shall 
include; 

(1)  A  sponsoring  organization 
management  plan,  in  accordance  with 
§  226.7(d)(2).  and  evidence  of  nonprofit 
status,  in  accordance  with  §  226.16(a): 

(2)  An  application  for  participation,  or 
agreement  renewal  materials,  for  each 
child  care  facility  under  its  jurisdiction, 
accompanied  by  all  necessary 
supporting  documentation; 

(3)  A  nondiscrimination  and  free  and 
reduced-price  meal  policy  statement  in 
accordance  with  §  226.23; 

(4)  Documentation  of  compliance  with 
any  applicable  competitive  bid 
procedures  for  vended  meals  as 
specified  in  §  226.21.  Each  sponsoring 
organization  shall  promptly  submit  to 
the  State  agency  any  information 
concerning  the  eligibility  of  child  care 
facilities  under  its  jurisdiction  (such  as 
license/approval  actions). 

(d)  Responsibility.  Each  sponsoring 
organization  shall  accept  final 
administrative  and  financial 
responsibility  for  food  service 
operations  in  all  child  care  facilities 
under  its  jurisdiction.  No  sponsoring 
organization  may  contract  out  for  the 
management  of  the  Program. 

(e)  Staffing.  Each  sponsoring 
organization  shall  provide  adequate 
supervisory  and  operational  personnel 
for  the  effective  management  and 
monitoring  of  the  Program  at  all  child 
care  facilities  under  its  jurisdiction. 

(f)  Program  assistance.  Each 
sponsoring  organization  shall  provide 
adequate  supervisory  and  technical 
assistance  to  all  child  care  facilities 
under  its  jurisdiction.  At  a  minimum, 
such  assistance  shall  include: 

(1)  Pre-approval  visits  to  each  child 
care  facility  for  which  application  is 
made  to  discuss  Program  benefits  and 
responsibilities  and  verify  that  the 
proposed  food  service  does  not  exceed 
the  capability  of  the  child  care  facility. 


(2)  Staff  training  for  all  child  care 
facilities  in  Program  duties  and 
responsibilities  prior  to  beginning 
Program  operations: 

(3)  Additional  training  sessions,  to  be 
provided  not  less  frequently  than 
annually; 

(4)  Reviews  of  food  service  operations 
to  assess  compliance  with  meal  pattern, 
recordkeeping,  and  other  Program 
requirements.  Such  reviews  shall  be 
made  not  less  frequently  than: 

(i)  Three  times  each  year  at  each  child 
care  center,  provided  at  least  one 
review  is  made  during  each  child  care 
center’s  first  six  weeks  of  Program 
operations  and  not  more  than  six 
months  elapses  between  reviews: 

(ii)  Four  times  each  year  at  each 
family  day  care  home,  provided  at  least 
one  review  is  made  during  each  family 
day  care  home’s  first  four  weeks  of 
Program  operations  and  not  more  than 
six  months  elapses  between  reviews: 

(iii)  Six  times  each  year  for  each 
outside-school-hours  care  center, 
provided  at  least  one  review  is  made 
during  each  outside-school-hours  care 
center’s  first  four  weeks  of  Program,, 
operations  and  not  more  than  three 
months  elapses  between  reviews. 

(g)  Recordkeeping.  Each  sponsoring 
organization  shall  establish  procedures 
to  collect  and  maintain  all  necessary 
records.  Such  records  shall  include: 

(1)  Copies  of  all  applications  and 
supporting  documents  submitted  by  the 
sponsoring  organization; 

(2)  Copies  of  family-size  and  income 
information  used  to  determine  eligibility 
for  free  and  reduced-price  meals  at  child 
care  centers  and  outside-school-hours 
care  centers; 

(3)  Daily  records  from  each  child  care 
facility  indicating  the  number  of 
children  in  attendance  and  the  number 
of  meals,  by  type  (breakfast,  lunch, 
supper,  and  supplements),  served  to 
children: 

(4)  Copies  of  invoices,  receipts,  or 
other  records  required  by  the  State 
agency  financial  management 
instruction  to  document; 

(i)  The  administrative  costs  of  the 
sponsoring  organization; 

(ii)  The  operating  costs  of  each  child 
care  center  and  outside-school-hours 
care  center: 

(iii)  Income  to  the  program: 

(5)  Copies  of  all  claims  for 
reimbursement  submitted  to  the  State 
agency; 

(6)  Receipts  for  all  Program  payments 
received  from  the  State  agency: 

(7)  Information  concerning  the  time 
and  amount  of  disbursements  to  each 
child  care  facility; 


(8)  Copies  of  menus,  and  any  other 
food  service  records  required  by  the 
State  agency,  for  each  child  care  facility: 

(9)  Information  on  supervisory  and 
technical  assistance  including: 

(i)  The  location  and  date  of  each 
training  session,  topics  presented,  and 
the  names  of  attendants: 

(ii)  The  location  and  date  of  each 
child  care  facility  review,  any  problems 
noted,  and  the  corrective  action 
prescribed. 

(h)  Claims  submission.  Each 
sponsoring  organization  shall  submit  a 
claim  for  reimbursement  to  the  State 
agency  in  accordance  with  §  226.11. 

(i)  Program  agreement.  Each 
sponsoring  organization  shall  enter  into 
a  Program  agreement  with  the  State 
agency  in  accordance  with  §  226.7(d)(7). 
The  State  agency  may  require  a 
sponsoring  organization  to  enter  into 
separate  agreements  for  the 
administration  of  separate  types  of  child 
care  facilities  .child  care  centers,  family 
day  cere  homes, 

and  outside-school-hours  care  centers). 

(j)  Disbursements  to  family  day  care 
homes.  Each  sponsoring  organization 
for  family  day  care  homes  shall  disburse 
within  15  working  days  of  receipt  from 
the  State  agency  the  full  amount  of  food 
service  payments  among  each  of  the 
operating  family  day  care  homes  under 
its  jurisdiction.  Disbursement  of  any 
advance  payments  for  food  service  shall 
be  based  on  the  number  of  meals 
projected  to  be  served  to  children  at 
each  family  day  care  home  during  the 
period  covered  by  the  advance, 
multiplied  by  the  applicable  payment 
rate  as  specified  in  §  226.4(c). 
Disbursement  of  reimbursement 
payments  for  food  service  shall  be 
based  on  the  number  of  meals  served  to 
children  at  each  family  day  care  home, 
less  any  payments  advanced  such  home. 
If  payments  from  the  State  agency  are 
not  sufficient  to  provide  all  the  family 
day  care  homes  under  the  sponsoring 
organization’s  jurisdiction  with  advance 
payments  and  reimbursement  payments, 
available  monies  shall  be  used  to 
provide  all  due  reimbursement 
payments  before  advances  are 
disbursed. 

(k)  Disbursements  to  centers. 
Disbursements  from  sponsoring 
organizations  for  child  care  centers  or 
outside-school-hours  care  centers  shall 
be  made*within  fifteen  working  days  of 
receipt  of  payment,  on  the  basis  of  the 
management  plan  approved  by  the  State 
agency,  and  may  not  exceed  the 
Program  costs  documented  at  each 
facility  during  any  fiscal  year. 

(l)  Withholding  payments. 
Disbursements  of  advance  payments 
may  be  withheld  from  child  care 
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facilities  which  fail  to  submit  reports 
required  by  paragraph  (g)  of  this  section. 

(m)  Commodities.  If  the  sponsoring 
organization  receives  commodities,  it 
shall  be  responsible  for  ensuring  proper 
commodity  utilization  at  all  child  care 
facilities  under  its  jurisdiction. 

§  226.17  Child  care  center  provisions. 

(a)  Child  care  centers  shall  have 
Federal,  State,  or  local  licensing  or 
approval  to  provide  day  care  services  to 
children.  Child  care  centers  which  are 
complying  with  applicable  procedures  to 
renew  licensing  or  approval  may 
participate  in  the  Program  during  the 
renewal  process,  unless  the  State 
agency  has  information  which  indicates 
that  renewal  will  be  denied.  If  licensing 
or  approval  is  not  legally  available  to  a 
child  care  center,  it  may  participate  if: 

(1)  It  receives  Title  XX  funds  for  child 
care:  or 

(2)  It  demonstrates  compliance  with 
the  FIDCR  or  any  applicable  State  or 
local  child  care  standards  to  the  State 
agency. 

(b)  Child  care  centers  shall  be  public, 
or  have  tax-exempt  status  under  the 
Internal  Revenue  Code  of  1954,  or  be 
moving  toward  compliance  with  the 
requirements  for  tax-exempt  status,  or 
be  currently  operating  another  Federal 
program  requiring  nonprofit  status.  A 
child  care  center  which  has  applied  to 
the  Internal  Revenue  Service  (IRS)  for 
tax-exempt  status  may  participate  in  the 
Program  while  its  application  is  pending 
review  by  IRS.  If  IRS  denies  the 
application  for  tax-exempt  status,  the 
child  care  center  shall  immediately 
notify  the  State  agency  of  such  denial 
and  the  State  agency  shall  terminate  the 
participation  of  the  child  care  center.  If 
IRS  certification  of  nonprofit  status  has 
not  been  received  within  12  months  of 
filing  the  application  and  IRS  indicates 
that  the  child  care  center  has  failed  to 
provide  all  required  information,  the 
State  agency  shall  terminate  the 
participation  of  the  child  care  center 
until  such  time  as  IRS  tax-exempt  status 
is  obtained. 

(c)  Child  care  centers  may  participate 
in  the  Program  is  independent 
institutions  or  under  the  auspices  of  a 
sponsoring  organization.  Child  care 
centers  which  participate  as 
independent  institutions  shall  provide 
adequate  supervisory  and  operational 
personnel  for  overall  monitoring  and 
management  of  the  Program,  and 
annually  submit  application  or 
agreement  renewal  materials  required 
by  the  State  agency,  report  current 
information  on  the  number  of  children 
eligible  for  free  and  reduced-price 
meals,  and  enter  into  a  Program 
agreement  as  specified  in  §  226.7(d)(7). 

(d)  Each  child  care  center 


participating  in  the  Program  shall  serve 
one  or  more  of  the  following  meal  types: 
(1)  Breakfast,  (2)  Lunch.  (3)  Supper,  and 
(4)  Supplemental  food.  Not  more  than 
two  services  of  supplemental  food  and 
not  more  than  one  service  of  any  other 
meal  type  may  be  provided  daily  to  the 
same  group  of  children. 

(e)  Each  child  care  center 
participating  in  the  Program  shall  serve 
only  the  meal  types  specified  in  its 
approved  application  in  accordance 
with  the  meal  pattern  requirements 
specified  in  §  226.20.  Menus  and  any 
other  nutritional  records  required  by  the 
State  agency  shall  be  maintained  to 
document  compliance  with  such 
requirements. 

(f)  A  child  care  center  with  pre-school 
children  may  also  be  approved  to  serve 
a  breakfast,  supplement,  and  supper  to 
school-age  children  enrolled  in  an 
outside-school-hours  care  program 
meeting  the  criteria  of  §  226.7(d)(5) 
which  is  distinct  from  its  day  care 
program  for  pre-school-age  children. 
However,  if  the  majority  of  children 
served  by  the  center  participate  in  such 
program,  the  center  shall  be  classified 
as  an  outside-school-hours  care  center 
for  monitoring  and  reporting  purposes. 

(g)  No  child  care  center  which  the 
State  agency,  in  accordance  with 

§  226.7(c),  has  determined  to  have  been 
seriously  deficient  in  operating  any 
Federal  child  nutrition  program  during 
the  previous  three  fiscal  years  may 
participate  in  the  Program.  Any  child 
care  center  which  operates  a  seriously 
deficient  Program  may  be  terminated  in 
accordance  with  §  226.7(j). 

(h)  A  child  care  center  may  utilize 
existing  school  food  service  faciltiies  or 
obtain  meals  from  a  school  food  service 
facility,  and  the  pertinent  requirements 
of  this  part  shall  be  embodied  in  a 
written  agreement  between  the  child 
care  center  and  the  school.  The  center 
shall  maintain  responsibility  for  all 
Program  requirements  set  forth  in  this 
part. 

(i)  Child  care  centers  shall  maintain 
current  family-size  and  income 
information  for  children  classified  as 
eligible  for  free  and  reduced-price 
meals. 

§  226.18  Family  day  care  homes. 

(a)  Family  day  care  homes  shall  have 
current  Federal,  State  or  local  licensing 
or  approval  to  provide  day  care  services 
to  children.  Family  day  care  homes 
which  are  complying  with  applicable 
procedures  to  renew  licensing  or 
approval  may  participate  in  the  Program 
during  the  renewal  process,  unless  the 
State  agency  has  information  which 
incicates  that  renewal  will  be  denied.  If 
licensing  or  approval  is  not  available  to 


a  family  day  care  home,  it  may 
participate  in  the  Program  if: 

(1)  It  receives  Title  XX  funds  for 
providing  child  care:  or 

(2)  It  demonstrates  compliance  with 
FIDCR  or  applicable  Stale  or  local  child 
care  standards  to  the  State  agency, 

(b)  Family  day  care  homes 
participating  in  the  Program  shall 
operate  under  the  auspices  of  a 
sponsoring  organization.  Sponsoring 
organizations  shall  enter  into  a  written 
agreement,  approved  by  the  State 
agency,  with  each  sponsored  family  day 
care  home  to  specify  the  rights  and 
reponsibilities  of  both  parties.  At  a 
minimum,  the  agreement  shall  embody: 

(1)  The  right  of  the  sponsoring  / 
organization,  the  State  agency,  and  the 
Department  to  visit  the  family  day  care 
home  and  review  its  meal  service  and 
records  during  its  hours  of  child  care 
operations: 

(2)  The  responsibility  of  the 
sponsoring  organization  to  train  the 
family  day  care  home’s  staff  in  Program 
requirements: 

(3)  The  responsibility  of  the  family 
day  care  to  prepare  and  serve  meals 
which  meet  the  meal  patterns  specified 
in  §  226.20: 

(4)  The  responsibility  of  the  family 
day  care  home  to  maintain  records  of 
the  number  of  meals  served  to  children, 
by  type,  and  menus: 

(5)  The  responsibility  of  the  family 
day  care  home  to  promptly  inform  the 
sponsoring  organization  about  any 
change  in  the  number  of  children 
enrolled  for  care  or  in  its  licensing  or 
approval  status: 

(6)  The  meal  types  approved  for 
reimbursement  to  the  family  day  care 
home  by  the  State  agency: 

(7)  The  right  of  the  family  day  care 
home  to  receive  in  a  timely  manner  the 
full  food  service  rate  for  each  meal 
served  to  enrolled  children  for  which  the 
sponsoring  organization  has  received 
payment  from  the  State  agency: 

(8)  The  right  of  the  sponsoring 
organization  or  the  family  day  care 
home  to  terminate  the  agreement  for 
cause  or  convenience:  and 

(9)  A  prohibition  of  any  sponsoring 
organization  fee  to  the  family  day  care 
home  for  its  Program  services. 

(c)  Each  family  day  care  home  shall 
serve  one  or  more  of  the  following  meal 
types:  (1)  Breakfast,  (2)  Lunch,  and  (3) 
Supper.  In  addition,  each  family  day 
care  home  may  serve  supplemental 
food.  Not  more  than  two  services  of 
supplemental  food  and  not  more  than 
one  service  of  any  other  meal  type  may 
be  provided  daily  to  the  same  child. 

(d)  Each  family  day  care  home 
participating  in  the  Program  shall  serve 


Federal  Register  /  Vol.  44.  No.  129  /  Tuesday.  July  3.  1979  /  Proposed  Rules 


39099 


the  meal  types  specified  in  its  approved 
application  in  accordance  with  the  meal 
pattern  requirements  specified  in 
§  226.20.  Menu  records  shall  be 
maintained  to  document  compliance 
with  these  requirements.  Meals  shall  be 
served  at  no  separate  charge  to  enrolled 
children. 

(e)  Each  family  day  care  home  shall 
maintain  daily  records  of  the  number  of 
children  in  attendance  and  the  number 
of  meals,  by  type,  served  to  children. 
Payment  may  be  made  for  meals  served 
to  the  children  of  the  family  day  care 
home’s  staff  only  if  such  children  are 
enrolled  in  the  child  care  program 
during  the  time  of  the  meal  service. 
Payment  may  not  be  made  for  meals 
served  to  children  who  are  not  enrolled 
for  child  care  or  for  meals  served  in 
excess  of  the  capacity  for  which  the 
family  day  care  home  is  licensed  or 
approved. 

(f)  No  State  agency  may  require  a 
family  day  care  home  or  its  sponsoring 
organization  to  maintain  documentation 
of  operating  costs  or  family-size  and 
income  information. 

§  226.19  Outside-school-hours  care 
centers. 

(a)  Outside-school-hours  care  centers 
shall  have  current  Federal.  State  or  local 
licensing  or  approval  to  provide 
organized  child  care  services  to  enrolled 
school-age  children  outside  of  school 
hours.  The  main  purpose  of  the  Program 
shall  be  the  care  and  supervision  of 
children.  Outside-school-hours  care 
centers  which  are  complying  with 
applicable  procedures  to  renew 
licensing  or  approval  may  participate  in 
the  Program  during  the  renewal  process, 
unless  the  State  agency  has  information 
which  indicates  that  renewal  will  be 
denied.  If  licensing  or  approval  is  not 
legally  available  to  an  outside-school- 
hours  care  center,  it  may  participate  in 
the  Program  if: 

(1)  It  receives  Title  XX  funds  for 
providing  child  care;  or 

(2)  It  demonstrates  compliance  with 
FIDCR  or  any  applicable  State  or  local 
child  care  standards  to  the  State  agency. 

(b)  Nonresidential  schools  which 
provide  organized  child  care  programs 
fur  schoolchildren  may  participate  in  the 
Program  as  outside-school-hours  care 
centers  if: 

(1)  Children  are  enrolled  in  a  regularly 
scheduled  child  care  program  which 
meets  the  criteria  of  paragraph  (a)  of 
this  section.  The  program  shall  be 
distinct  from  any  extracurricular 
programs  organized  primarily  for 
scholastic  cultural,  and  athletic 
purposes. 


(2)  Children  are  enrolled  for  care  for 
no  less  than  2  consecutive  hours: 

(3)  Separate  Program  records  are 
maintained;  and 

(4)  The  school  demonstrates 
compliance  with  paragraph  (c)  of  this 
section. 

(c)  Outside-school  hours  care  centers 
shall  be  public,  or  have  tax-exempt 
status  under  the  Internal  Revenue  Code 
of  1954,  or  be  moving  toward 
compliance  with  the  requirements  for 
tax-exempt  status,  or  be  currently 
participating  in  another  Federal  program 
requiring  nonprofit  status.  Centers 
which  have  applied  to  IRS  for  tax- 
exempt  status  may  participate  in  the 
program  while  their  application  is  , 
pending  review  by  IRS.  If  IRS  denies  the 
application,  the  center  shall  immediately 
notify  the  State  agency  of  such  denial 
and  the  State  agency  shall  terminate  the 
participation  of  the  center.  If  IRS 
certification  of  nonprofit  status  has  not 
been  received  with  12  months  of  filing 
the  application  and  IRS  indicates  that 
the  center  has  failed  to  provide  all 
required  information,  the  State  agency 
shall  terminate  the  participation  of  the 
center  in  the  Program  until  such  time  as 
IRS  certification  is  obained. 

(d)  Outside-school-hours  care  centers 
may  participate  in  the  Program  as 
independent  institutions  or  under  the 
auspices  of  a  sponsoring  organization. 
Outside-school-hours  care  centers  which 
participate  as  independent  institutions 
shall  provide  adequate  supervisory  and 
operational  personnel  for  overall 
monitoring  and  management  of  the 
Program,  and  annually  submit 
application  or  agreement  renewal 
materials  required  by  the  State  agency, 
report  current  information  on  the 
number  of  children  eligible  for  free  and 
reduced-price  meals,  and  enter  into  a 
Program  agreement  as  specified  in 

§  226.7(d)(7). 

(e)  No  outside-school-hours  care 
center  which  the  State  agency,  in 
accordance  with  §  226.7(c),  has 
determined  to  have  been  seriously 
deficient  in  operating  any  Federal  child 
nutrition  program  during  the  previous 
three  fiscal  years  may  participate  in  the 
Program.  Any  outside-school-hours  care 
center  which  operates  a  seriously 
deficient  Program  may  be  terminated  in 
accordance  with  §  226.7(j). 

(f)  Outside-school-hours  care  centers 
shall  be  eligible  to  serve  a  breakfast, 
supplement,  and  supper  to  enrolled 
children  outside  of  school  hours. 

Lunches  and  a  second  supplement  may 
be  served  only  during  periods  of  school 
vacation,  including  weekends  and 
holidays.  Requests  to  add  a  meal  service 
not  authorized  in  the  outside-school- 


hours  care  center's  current  agreement 
shall  be  submitted  to  the  Slate  agency 
not  later  than  30  days  prior  to  the 
planned  expansion  of  the  meal  service. 

(g)  Three  hours  shall  elapse  between 
the  beginning  of  one  meal  service  and 
the  beginning  of  another,  except  that  4 
hours  shall  elapse  between  the  service 
of  a  lunch  and  supper  when  no 
supplement  is  served  between  lunch  and 
supper.  The  service  of  a  supper  shall 
begin  no  later  than  7  p.m.  and  end  no 
later  than  8  p.m.  The  duration  of  the 
meal  service  shall  be  limited  to  2  hours 
for  lunches  and  suppers  and  1  hour  for 
other  meals. 

(h)  Each  outside-school-hours  care 
center  shall  ensure  that  each  meal 
service  is  supervised  by  an  adequate 
number  of  operational  personnel  trained 
in  Program  requirements.  Operational 
personnel  shall  ensure  that:  (1)  Meals 
are  served  only  to  children  enrolled  for 
care  and  adults  who  perform  necessary 
food  service  labor;  (2)  meals  served  to 
children  meet  the  meal  pattern 
requirements  specified  in  §  226.20;  (3) 
each  meal  service  is  consistent  with  the 
meal  time  requirements  of  paragraph  (d) 
of  this  section;  (4)  meals  served  are 
consumed  on  the  premises  of  the  center; 

(5)  accurate  records  are  maintained;  and 

(6)  the  number  of  meals  prepared  or 
ordered  is  promptly  adjusted  on  the 
basis  of  participation  trends. 

(i)  Each  outside-school-hours  care 
center  shall  accurately  maintain  the 
following  records:  (1)  Names  of  enrolled 
children:  (2)  current  family-size  and 
income  information  for  children 
classified  as  eligible  for  free  and 
reduced-price  meals.  (3)  number  of 
meals  prepared  or  delivered  for  each 
meal  service:  (4)  daily  menu  records  for 
each  meal  service:  (5)  number  of  meals 
served  to  enrolled  children  at  each  meal 
service:  (6)  number  of  enrolled  children 
in  attendance  during  each  meal  service: 

(7)  number  of  meals  served  to  adults 
performing  necessary  food  service  labor 
for  each  meal  service;  and  (8)  all  other 
records  required  by  the  State  agency 
financial  management  system. 

(1)  An  outside-school-hours  care 
center  may  utilize  existing  school  food 
service  facilities  or  obtain  meals  from  a 
school  food  service  facility,  and  the 
pertinent  requirements  of  this  part  shall 
be  embodied  in  a  written  agreement 
between  the  outside-school-hours  care 
center  and  the  school.  The  center  shall 
maintain  responsibility  for  all  Program 
requirements  set  forth  in  this  part. 

§  226.20  Requirements  for  meals. 

(a)  Basic  requirements.  Except  as 
otherwise  provided  in  this  section  and 
any  appendices  to  this  part,  each  meal 


39100 


Federal  Register  /  Vol.  44.  No.  129  /  Tuesday,  July  3,  1979  /  Proposed  Rules 


meal  served  in  the  Program  shall 
contain,  as  a  minimum,  the  indicated 
food  components: 

(1)  A  breakfast  shall  contain: 

(1)  A  serving  of  fluid  milk  as  a 
beverage  or  on  cereal,  or  used  in  part  for 
each  purpose. 

(ii)  A  serving  of  fruit  or  vegetable,  or 
both,  or  full-strength  fruit  or  vegetable 
juice. 

(iii)  A  serving  of  whole-grain  or 
enriched  bread:  or  an  equivalent  serving 
of  cornbread,  biscuits,  rolls,  muffins, 
etc.,  made  of  whole-grain  or  enriched 
meal  or  flour;  or  a  serving  of  whole-grain 
or  enriched  or  fortified  cereal:  or  an 
equivalent  quantity  of  any  combination 
of  these  foods. 

(2)  Both  lunch  and  a  supper  shall 
contain: 

(i)  A  serving  of  fluid  milk  as  a 
beverage. 

(ii)  A  serving  of  lean  meat,  poultry  or 
fish:  or  cheese:  or  an  egg:  or  cooked  dry 
beans  or  peas:  or  peanut  butter:  or  an 
equivalent  quantity  of  any  combination 
of  these  foods.  These  foods  must  be 
served  in  a  main  dish,  or  in  a  main  dish 
and  one  other  menu  item,  to  meet  this 
requirement. 

(iii)  A  serving  of  two  or  more 
vegetables  or  fruits,  or  a  combination  of 
both.  Full-strength  vegetable  or  fruit 
juice  may  be  counted  to  meet  not  more 
than  one-half  of  this  requirement. 

(iv)  A  serving  of  whole-grain  or 
enriched  bread:  or  an  equivalent  serving 
of  cornbread,  biscuits,  rolls,  muffins, 
etc.,  made  of  whole-grain  or  enriched 
meal  or  flour;  or  a  serving  of  cooked 
enriched  or  whole-grain  rice,  macaroni, 
noodles  or  other  pasta  products. 

(3)  Supplemental  food  shall  be  served 
between  other  meal  types  and  contain 
two  of  the  following  four  components: 

(i)  A  serving  of  fluid  milk. 

(ii)  A  serving  of  meat  or  meat 
alternate. 

(iii)  A  serving  of  full-strength  fruit  or 
vegetable  juice  or  a  serving  of  fruit  or 
vegetable:  however,  juice  may  not  be 
served  when  milk  is  served  as  the  only 
other  component. 

(iv)  A  serving  of  whole-grain  or 
enriched  bread:  or  an  equivalent  serving 
of  cornbread.  biscuits,  rolls,  muffins, 
etc.,  made  of  whole-grain  or  enriched 
meal  or  flour;  or  a  serving  of  whole-grain 
or  enriched  or  fortified  cereal:  or  a 
serving  of  cooked  enriched  or  whole- 
grain  rice,  macaroni,  noodles  or  other 
pasta  products:  or  an  equivalent 
quantity  of  any  combinatibn  of  these 
foods. 

(b)  Infant  meal  pattern.  When  infants 
aged  up  to  1  year  participate  in  the 
Program,  an  infant  meal  shall  be  offered. 
Foods  within  the  infant  meal  pattern 


shall  be  of  texture  and  consistency 
appropriate  for  the  particular  age  group 
being  served.  The  total  amount  of  food 
authorized  in  the  meal  patterns  set  forth 
below  must  be  provided  to  the  infant  in 
order  to  qualify  for  reimbursement  but 
may  be  served  during  a  span  of  time 
consistent  with  the  infant’s  eating 
habits.  The  infant  meal  shall  contain,  as 
a  minimum,  each  of  the  following 
components  in  the  amounts  indicated 
for  the  appropriate  age  group. 

(1)  Age  0  up  to  4  months,  (i) 

Breakfast — 4-6  fluid  ounces  of  infant 
formula;  0-1  tablespoon  of  infant  cereal. 

(ii)  Lunch  or  supper — 4-6  fluid  ounces 
of  infant  formula:  0-1  tablespoon  of 
infant  cereal:  0-1  tablespoon  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 

(iii)  Supplemental  food — 4-6  fluid 
ounces  of  infant  formula. 

(2)  4  up  to  8  months,  (i)  Breakfast — 6-8 
fluid  ounces  of  infant  formula;  1-3 
tablespoons  of  infant  cereal. 

(ii)  Lunch  or  supper — 6-8  fluid  ounces 
of  infant  formula:  1-2  tablespoons  of 
infant  cereal;  1-2  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both:  0-1  tablespoon  of 
meat,  fish,  poultry  or  egg  yolk  or  O-Va 
ounce  (weight)  of  cheese  or  0-1  ounce 
(weight  or  volume)  of  cottage  cheese  or 
cheese  food  or  cheese  spread  of 
appropriate  consistency. 

(iii)  Supplemental  food — 2-4  fluid 
ounces  of  infant  formula  or  full-strength 
fruit  juice;  O-V4  slice  of  crusty  bread  or 
0-2  cracker  type  products  made  from 
whole-grain  or  enriched  meal  or  flour 
that  are  suitable  for  an  infant  for  use  as 
a  finger  food  when  appropriate. 

(3)  8  months  up  to  1  year,  (i) 

Breakfast — 6-8  fluid  ounces  of  infant 
formula,  or  6-8  fluid  ounces  of  whole 
fluid  milk  and  0-3  fluid  ounces  of  full- 
strength  fruit  juice:  2-4  tablespoons 
infant  cereal. 

(ii)  Lunch  or  supper — 6-8  fluid  ounces 
of  infant  formula,  or  6-8  fluid  ounces 
whole  fluid  milk  and  0-3  fluid  ounces  of 
full-strength  fruit  juices:  3-4  tablespoons 
of  fruit  or  vegetable  of  appropriate 
consistency  or  infant  cereal  or 
combinations  of  such  foods:  1-4 
tablespoons  of  meat,  fish,  poultry,  or  egg 
yolk  or  V2-2  ounces  (weight)  of  cheese 
or  1-4  ounces  (weight  or  volume)  of 
cottage  cheese  or  cheese  food  or  cheese 
spread  of  appropriate  consistency. 

(iii)  Supplementary  food — 2-4  fluid 
ounces  of  infant  formula  or  whole  fluid 
milk  or  full-strength  fruit  juice:  6- Vi  slice 
of  crusty  bread  or  0-2  cracker  type 
products  made  from  whole-grain  or 
enriched  meal  or  flour  that  are  suitable 
for  an  infant  for  use  as  a  finger  food 
when  appropriate. 


(c)  Minimum  quantities.  The  minimum 
amounts  of  component  foods  to  serve  at 
meals  set  forth  in  paragraphs  (a)(1),  (2) 
and  (3)  of  this  section  are  as  follows: 

(1)  Age  1  up  to  3.  (i)  Breakfast — Vi*  cup 
of  milk:  Vi  cup  of  juice  or  fruit  or 
vegetables;  V2  slice  of  bread  or 
equivalent,  or  Vi  cup  (volume)  or  Va 
ounce  (weight),  whichever  is  less,  of 
cereal  or  an  equivalent  quantity  of  both 
bread  and  cereal.  ^ 

(ii)  Lunch  or  supper — ‘/a  cup  of  milk:  1 
ounce  (edible  portion  as  served)  of  lean 
meat,  poultry,  or  fish,  or  1  ounce  of 
cheese,  or  1  egg,  or  Vi  cup  of  cooked  dry 
beans  or  peas,  or  2  tablespoons  of 
peanut  butter;  Vi  cup  of  vegetables  or 
fruits  or  both  consisting  of  two  or  more 
kinds;  Vi  slice  of  bread  of  equivalent  of 
'4  cup  of  cooked  enriched  or  whole- 
grain  rice,  macaroni,  noodles,  or  other 
pasta  products. 

(iii)  Supplemental  food — select  two  of 
the  following  four  components — Vi  cup 
of  milk:  Vi  ounce  of  meat  or  meat 
alternate:  Vi  cup  of  juice,  or  equivalent 
quantity  of  fruit,  or  vegetables:  Vi  slice 
of  bread  or  equivalent,  or  V4  cup 
(volume)  or  Vi  ounce  (weight), 
whichever  is  less,  of  cereal,  or  V4  cup  of 
cooked  enriched  or  whole-grain  rice, 
macaroni,  noodles  or  other  pasta 
products. 

(2)  Age -3  up  to  6.  Breakfast — %  cup  of 
milk:  Vi  cup  of  juice  or  fruit  or 
vegetables;  Vi  slice  of  bread  or 
equivalent  or  V:t  cup  (volume)  or  V-* 
ounce  (weight),  whichever  is  less,  of 
cereal  or  an  equivalent  quantity  of  both 
bread  and  cereal. 

(ii)  Lunch  or  supper — %  cup  of  milk; 
iVi  ounces  (edible  portion  as  served)  of 
lean  meat,  poultry,  or  fish,  or  iVi  ounces 
of  cheese,  or  1  egg,  or  %  cup  of  cooked 
dry  beans  or  peas,  or  3  tablespoons  of 
peanut  butter:  Vi  cup  of  vegetables  or 
fruits  or  both  consisting  of  two  or  more 
kinds:  Vi  slice  of  bread  or  equivalent,  or 
V4  cup  of  cooked  enriched  or  whole- 
grain  rice,  macaroni,  noodles  or  other 
pasta  products. 

(iii)  Supplemental  food — select  two  of 
the  following  components — Vi  cup  of 
milk:  Vi  ounce  of  meat  or  meat  alternate; 
Vi  cup  of  juice  or  an  equivalent  quantity 
of  fruit  or  vegetables:  Vi  slice  of  bread 
or  equivalent,  or  Vi  cup  (volume)  or  Vi 
ounce  (weight),  whichever  is  less,  of 
cereal,  or  *4  cup  of  cooked  enriched  or 
whole-grain  rice,  macaroni,  noodles,  or 
other  pasta  products. 

(3)  Age  6  up  to  12.  (i)  Breakfast — cup 
of  milk:  Vi  cup  of  juice  or  fruit  or 
vegetables:  1  slice  of  bread  or 
equivalent  or  %  cup  (volume)  or  1  ounce 
(weight),  whichever  is  less,  of  cereal  or 
equivalent  quantity  of  both  bread  and 
cereal. 
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(ii)  Lunch  or  supper — 1  cup  of  milk;  2 
ounces  (edible  portion  as  served)  of  lean 
meat,  poultry,  or  fish,  or  2  ounces  of 
cheese,  or  1  egg,  or  V2  cup  of  cooked  dry 
beans  or  peas,  or  4  tablespoons  of 
peanut  butter;  %  cup  of  vegetables  or 
fruits  or  both  consisting  of  two  or  more 
kinds;  1  slice  of  bread  or  equivalent,  or 
¥2  cup  of  cooked  enriched  or  whole- 
grain  rice,  macaroni,  noodles  or  other 
pasta  products. 

(iii)  Supplemental  food — select  two  of 
the  following  four  components — 1  cup  of 
milk;  1  ounce  of  meat  or  meat  alternate; 
%  cup  of  juice  or  equivalent  quantity  of 
fruit  or  vegetables;  1  slice  of  bread  or 
equivalent,  or  %  cup  (volume)  or  1 
ounce  (weight),  whichever  is  less,  of 
cereal  or  V2  cup  of  cooked,  enriched  or 
whole-grain  rice,  macaroni,  noodles  or 
other  pasta  products. 

(iv)  Younger  children  of  this  group 
(age  6  up  to  9)  may  be  served  lesser 
quantities  of  the  foods  (other  than 
bread  and  milk)  in  the  above  types  of 
meals,  provided  that  the  quantities  are 
based  on  the  lesser  food  needs  of  such 
children. 

(4)  Age  12  and  up.  May  be  served 
adult-sized  portions  based  on  the 
greater  food  needs  of  older  boys  and 
girls,  but  shall  be  served  not  loss  than 
the  minimum  quantities  specified  in  this 
section  for  children  aged  six  to  12. 

(5)  For  purposes  of  the  requirements 
outlined  in  this  subsection  a  cup  means 
a  standard  measuring  cup. 

(d)  Additional  foods.  To  improve  the 
nutrition  of  participating  children  over  1 
year  of  age  additional  foods  may  be 
served  with  each  meal  as  follows: 

(1)  Breakfast.  Include  as  often  as 
practical  an  egg;  or  a  1-ounce  serving 
(edible  portion  as  served)  of  meat 
pountry  or  fish;  or  1  ounce  of  cheese;  or 
2  tablespoons  of  peanut  butter  or  an 
equivalent  quantity  of  many 
combination  of  these  foods.  Additional 
foods  may  be  served  as  desired. 

(2)  Lunch  or  supper.  Additional  foods 
may  be  served  as  desired. 

(e)  Temporary  unavailability  of  milk. 

If  emergency  conditions  prevent  an 
institution  normially  having  a  supply  of 
milk  from  temporarily  obtaining  milk 
deliveries,  the  State  agency  may 
approve  the  service  of  breakfasts, 
lunches  or  suppers  without  milk  during 
the  emergency  period.  1 

(f)  Continuing  unavailability  of  milk. 
The  inability  of  an  institution  to  obtain  a 
supply  of  milk  on  a  continuing  basis 
shall  not  bar  it  from  participation  in  the 
Program.  In  such  cases,  the  State  agency 
may  approve  service  of  meals  without 
milk,  provided  that  an  equivalent 
amount  of  canned,  whole  dry  or  nonfat 
dry  milk  is  used  in  the  preparation  of  the 


components  of  the  meals  set  forth  in 
subparagraphs  (a)(1)  (2)  and  (3)  of  this 
section. 

(g)  Statewide  substitutions.  In 
American  Samoa,  Puerto  Rico,  Guam, 
the  Virgin  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Northern 
Mariana  Islands,  the  following 
variations  from  the  meal  requirements 
are  authorized:  a  serving  of  a  starchy 
vegetable,  such  as  yams,  plantains, 
sweet  potatoes,  or  a  serving  of  enriched 
rice  or  enriched  or  whole-grain  cereal 
products  such  as  macaroni,  dumplings, 
or  noodles  may  be  substituted  for  the 
bread  requirements. 

(h)  Individual  substitutions. 
Substitutions  may  be  made  in  food 
listed  in  paragraphs  (b)  and  (c)  of  this 
section  if  individual  participating 
children  are  unable,  because  of  medical 
or  other  special  dietary  needs,  to 
consume  such  foods.  Substitutions 
because  of  medical  needs  shall  be  made 
only  when  supported  by  a  statement 
from  a  recognized  medical  authority 
which  includes  recommended  alternate 
foods. 

(i)  Special  variations.  FNS  may 
approve  variations  in  the  food 
components  of  the  meals  on  an 
experim.ental  or  a  continuing  basis  in 
any  institution  where  there  is  evidence 
that  such  variations  are  nutritionally 
sound  and  are  necessary  to  meet  ethnic, 
religious,  economic,  or  physical  needs. 

(j)  Meal  planning.  Institutions  shall 
plan  for  and  order  meals  on  the  basis  of 
current  participation  trends,  with  the 
objective  of  providing  only  one  meal  per 
child  at  each  meal  service.  Records  of 
participation  and  of  ordering  or 
preparing  meals  shall  be  maintained  to 
demonstrate  positive  action  toward  this 
objective.  In  recognition  of  the 
fluctuation  in  participation  levels  which 
makes  it  difficult  to  estimate  precisely 
the  number  of  meals  needed  and  to 
reduce  the  resultant  waste,  any  excess 
meals  that  are  ordered  may  be  served  to 
children  and  may  be  claimed  for 
reimbursement,  unless  the  State  agency 
determines  that  the  institution  has  failed 
to  plan  and  prepare  or  order  meals  with 
the  objective  of  providing  only  one  meal 
per  child  at  each  meal  service. 

(k)  Sanitation.  Institutions  shall 
ensure  that  in  storing,  preparing,  and 
serving  food,  proper  sanitation  and 
health  standards  are  met  which  conform 
with  all  applicable  State  and  local  laws 
and  regulations.  Institutions  shall  ensure 
that  adequate  facilities  are  available  to 
store  food  or  hold  meals. 

(l)  Donated  Commodities.  Institutions 
shall  efficiently  use  in  the  Program  any 
foods  donated  by  the  Department  and 
accepted  by  the  institution. 


(m)  Plentiful  foods.  Institutions  shall, 
insofar  as  practicable,  purchase  and 
efficiently  use  in  the  Program  foods 
designated  as  plentiful  by  the 
Department. 

§  226.21  Vendors. 

(a)  Any  institution  may  contract  with 
a  vendor.  An  institution  that  contracts 
with  a  vendor  shall  remain  responsible 
for  seeing  that  the  food  program 
operation  conforms  to  its  agreement 
with  the  State  agency.  All  procurements 
for  vended  meals  shall  adhere  to  the 
procurement  standards  set  forth  in 

§  226.22  Any  public  institution  shall 
follow  applicable  State  or  local  laws 
governing  bid  procedures.  In  the 
absence  of  any  applicable  State  or  local 
laws,  and  in  addition  to  the  procurement 
provisions  set  forth  in  §  226.22,  each 
institution  which  is  required  to  use  a  bid 
procedure  is  recommended  to  adhere  to 
the  following  minimum  requirements: 

(1)  All  proposed  contracts  shall  be 
publicly  announced  at  least  once  14 
calendar  days  prior  to  the  opening  of 
bids.  The  announcement  shall  include 
the  time  and  place  of  the  bid  opening: 

(2)  The  institution  shall  notify  the 
State  agency  at  least  14  calendar  days 
prior  to  the  opening  of  the  bids  of  the 
time  and  place  of  the  bid  opening. 

(3)  The  invitation  to  bid  shall  not 
provide  for  loans  or  any  other  monetary 
benefit  or  terms  or  conditions  to  be 
made  to  institutions  by  vendors: 

(4)  Nonfood  items  shall  be  excluded 
from  the  invitation  to  bid.  except  where 
such  items  are  essential  to  the  conduct 
of  the  food  service: 

(5)  The  invitation  to  bid  shall  not 
specify  special  meal  requirements  to 
meet  ethnic  or  religious  needs  unless 
special  requirements  are  necessary  to 
meet  the  needs  of  the  children  to  be 
served: 

(6)  The  bids  shall  be  publicly  opened: 

(7)  All  bids  totaling  $50,000  or  more 
shall  be  submitted  to  the  State  agency 
for  approval  before  acceptance.  All  bids 
shall  be  submitted  to  the  State  agency 
for  approval  before  accepting  a  bid 
which  exceeds  the  lowest  bid.  State 
agencies  shall  respond  to  any  request 
for  approval  within  10  working  days  of 
receipt. 

(8)  The  institutions  shall  inform  the 
State  agency  of  the  reason  for  selecting 
the  vendor  chosen.  State  agencies  may 
require  institutions  to  submit  copies  of 
all  bids  submitted  under  this  section. 

(b)  The  institution  and  the  vendor 
shall  enter  into  a  standard  contract  as 
required  by  §  226.7(g).  However,  public 
institutions  may,  with  the  approval  of 
the  State  agency,  use  their  customary 


39102 


Federal  Register  /  Vol.  44.  No.  129  /  Tuesday.  July  3.  1979  /  Proposed  Rules 


form  of  contract  if  it  incorporates  the 
provisions  of  §  226.7(g). 

(c)  A  copy  of  the  contract  between 
each  institution  and  vendor  shall  be 
submitted  to  the  State  agency  prior  to 
the  beginning  of  Program  operations 
under  the  subject  contract. 

(d)  Each  proposed  additional 
provision  to  the  standard  form  of 
contract  shall  be  submitted  to  the  State 
agency  for  approval. 

(e)  A  vendor  may  not  subcontract  for 
the  total  meal,  with  or  without  milk,  or 
for  the  assembly  of  the  meal. 

§  225.22  Procurement  standards. 

(a)  This  section  provides  standards 
for  State  agencies  in  establishing 
procedures  for  institutions  in  procuring 
foods,  supplies,  equipment,  and  other 
goods  or  services  with  Program 
payments.  The  standards  are  furnished 
to  ensure  that  such  goods  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  laws  and  Executive 
Orders. 

(b)  The  standards  contained  in  this 
section  do  not  relieve  the  institution  of 
the  contractual  responsibilities  arising 
under  its  contracts.  The  institution  is  the 
responsible  authority,  without  recourse 
to  the  Department  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
under  the  Program.  This  includes,  but  is 
not  limited,  to  disputes,  claims,  protests 
of  award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  law  are  to  be 
referred  to  such  local.  State,  or  Federal 
authorities  as  may  have  proper 
jurisdiction. 

(c)  Institutions  may  use  their  own 
procurement  regulations  which  reflect 
applicable  State  and  local  laws,  rules 
and  regulations;  however,  all 
procurements  made  with  Program 
payments  must  adhere  to  the  provisions 
of  Office  of  Management  and  Budget 
Circular  A-102.  Attachment  O.  and  to 
the  standards  set  forth,  as  follows: 

(1)  The  institution  shall  maintain  a 
code  or  standards  of  conduct  which 
shall  govern  the  performance  of  its 
officers,  employees,  or  agents  in 
contracting  with  and  expending  Program 
payments.  The  officers,  employees,  or 
agents  of  an  institution  shall  neither 
solicit  nor  accept  gratuities,  favors,  or 
anything  of  monetary  value  from 
contractors  or  potential  contractors  on 
their  own  behalf  or  for  others.  To  the 
extent  permissible  by  State  or  local 
laws,  rules  or  regulations,  such 
standards  shall  provide  for  penalties, 
sanctions,  or  other  disciplinary  actions 


to  be  applied  for  violations  of  such 
standards  by  either  the  institution’s 
officers,  employees,  or  agents,  or  by 
contractors  or  their  agents. 

(2)  All  procurement  transactions  shall 
be  conducted  in  a  manner  so  as  to 
provide  maximum  open  and  free 
competition.  The  institution  shall  be 
alerMo  organizational  conflicts  of 
interest  or  noncompetitive  practices 
among  contractors  which  may  restrict  or 
eliminate  competition  or  otherwise 
restrain  trade. 

(3)  Institutions  shall  establish 
procurement  procedures  which  provide 
for  the  following  minimum  procedural 
requirements: 

(i)  Proposed  procurement  actions  shall 
be  reviewed  by  institution  officials  to 
avoid  purchasing  unnecessary  or 
duplicative  items.  Where  appropriate, 
an  analysis  shall  be  made  of  lease  and 
purchase  alternatives  to  determine 
which  would  be  the  most  economical, 
practical  procurement. 

(ii)  Invitations  for  bids  or  requests  for 
proposals  shall  be  based  upon  a  clear 
and  accurate  description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procured.  Such 
description  shall  not.  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  “Brand 
name  or  equal"  description  may  be  used 
as  a  means  to  define  the  performance  or 
other  salient  requirements  of  a 
procurement,  and.  when  so  used,  the 
specific  features  of  the  name  brand 
which  must  be  met  by  offerors  should  be 
clearly  specified. 

(iii)  Positive  efforts  shall  be  made  by 
institutions  to  utilize  small  business  and 
minority-owned  business  sources  of 
supplies  and  services.  Such  efforts 
should  allow  these  sources  the 
maximum  feasible  opportunity  to 
compete  for  contracts  to  be  performed 
utilizing  Program  payments. 

(iv)  The  type  of  procuring  instruments 
used  (i.e..  fixed  price  contracts)  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interests  of  the  Program.  The  “cost-plus- 
a-percentage-of-cost"  method  of 
contracting  shall  be  not  be  used. 

(v)  Formal  advertising,  with  adequate 
purchase  description,  sealed  bids,  and 
public  openings  shall  be  the  required 
method  of  procurement  unless 
negotiation  pursuant  to  paragraph 
(c)(3)(vi)  of  this  section  is  necessary  to 
accomplish  sound  procurement. 
However,  procurements  of  $10,000  or 
less  need  not  be  so  advertised  unless 
otherwise  required  by  State  or  local  law 
or  regulations.  Where  such  advertised 
bids  are  obtained  the  awards  shall  be 
made  to  the  responsible  bidder  whose 


bid  is  responsive  to  the  invitation  and  is 
niost  advantageous  to  the  institution, 
price  and  other  factors  considered. 
(Factors  such  as  discounts, 
transportation  costs  and  taxes  may  be 
considered  in  determining  the  lowest 
bid.)  Invitations  for  bids  shall  clearly  set 
forth  all  requirements  which  the  bidder 
must  fulfill  in  order  for  his  bid  to  be 
evaluated  by  the  institution  and/or  all 
bids  may  be  rejected  when  it  is  in  the 
institution’s  interest  to  do  so.  and  such 
rejections  are  in  accordance  with 
applicable  State  and  local  laws,  rules, 
and  regulations. 

(vi)  Procurements  may  be  negotiated 
if  it  is  impracticable  and  unfeasible  to 
use  formal  advertising.  Generally, 
procurements  may  be  negotiated  by  the 
institution  if: 

(A)  The  contract  is  for  any  service  to 
be  rendered  by  a  university,  college,  or 
other  educational  institution: 

(B)  The  public  exigency  will  not 
permit  the  delay  incident  to  advertising; 

(C)  The  material  or  service  to  be 
procured  is  available  from  only  one 
person  or  firm:  (All  comtemplated  sole 
source  procurements  where  the 
aggregate  expenditure  is  expected  to 
exceed  $5,000  shall  be  referred  to  the 
State  agency  for  prior  approval): 

(D)  The  aggregate  amount  involved 
does  not  exceed  $10,000: 

(E)  The  contract  is  for  personal  or 
professional  services: 

(F)  No  acceptable  bids  have  been 
received  after  formal  advertising; 

(G)  The  purchases  are  for  highly 
perishable  material,  for  material  or 
services  where  the  prices  are 
established  by  law.  for  technical  itenis 
or  equipment  requiring  standardization 
and  interchangeability  of  parts  with 
existing  equipment,  for  experimental, 
developmental  or  research  work,  for 
supplies  purchased  for  authorized 
resale,  and  for  technical  or  specialized 
supplies  requiring  substantial  initial 
investment  for  manufacture; 

(H)  Otherwise  authorized  by  law. 
rules  or  regulations.  Notwithstanding 
the  existence  of  circumstances  justifying 
negotiation,  competition  shall  be 
obtained  to  the  maximum  extent 
practicable. 

(vii)  Contracts  shall  be  made  only 
with  responsible  contractors  who 
possess  the  potential  ability  to  perform 
successfully  under  the  terms  and 
conditions  of  a  proposed  procurement. 
Consideration  shall  be  given  to  such 
matters  as  contractor  integrity,  record  of 
past  performance,  financial  and 
technical  resources,  or  accessibility  to 
other  necessary  resources. 

(viii)  Procurement  records  for 
purchases  in  amounts  in  excess  of 
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$10,000  shall  provide  at  least  the 
following  pertinent  information: 
justification  for  the  use  of  negotiation  in 
lieu  of  advertising,  contractor  selection, 
and  the  basis  for  the  cost  or  price 
negotiated. 

(ix)  A  system  for  contract 
administration  shall  be  maintained  to 
assure  contractual  conformity  with 
terms,  conditions,  and  specifications  of 
the  contract  or  order,  and  to  assure 
adequate  and  timely  follow-up  of  all 
purchases. 

(d)  The  institution  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  on  all  contracts  and 
subcontracts: 

(1)  Contracts  shall  contain  contractual 
provisions  or  conditions  which  will 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  appropriate 
sanctions  and  penalties. 

(2)  All  contracts  in  amounts  which  are 
in  excess  of  $10,000  shall  contain 
suitable  provisions  for  termination  by 
the  institution,  including  the  manner  by 
which  it  will  be  effected  and  the  basis 
for  settlement.  In  addition,  contracts 
shall  describe  conditions  under  which 
the  contract  may  be  terminated  for 
default  as  well  as  conditions  where  the 
contract  may  be  terminated  because  of 
circumstances  beyond  the  control  of  the 
contractor. 

(3)  All  contracts  awarded  by 
institutions  and  their  contractors  or 
subcontractors  having  a  value  of  more 
than  $10,000  shall  contain  a  provision 
requiring  compliance  with  Executive 
Order  11246,  entitled  “Equal 
Employment  Opportunity”,  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  in  Department  of  Labor 
regulations  (41  CFR  Part  60). 

(4)  Where  applicable,  all  contracts 
awarded  by  institutions  in  excess  of 
$2,500  which  involve  the  employment  of 
mechanics  or  laborers  shall  include  a 
provision  for  compliance  with  section 
103  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-330) 
as  supplemented  by  Department  of 
Labor  regulations  (29  CFR,  Part  5). 

Under  section  103  of  the  Act,  each 
contractor  shall  be  required  to  compute 
the  wages  of  every  mechanic  and 
laborer  on  the  basis  of  a  standard  work 
week  of  40  hours.  Work  in  excess  of  the 
standard  workday  or  workweek  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than 
iVa  times  the  basic  rate  of  pay  for  all 
hours  worked  in  excess  of  8  hours  in  any 
calendar  day  or  40  hours  in  the  work 
week. 


(5)  Contracts  or  agreements,  the 
principal  purpose  of  which  is  to  create, 
develop,  or  improve  products,  processes 
or  methods,  or  for  exploration  in  fields 
which  directly  concern  public  health, 
safety,  or  welfare,  or  contracts  in  the 
fields  of  science  or  technology  in  which 
there  has  been  little  significant 
experience  outside  of  work  funded  by 
Federal  assistance,  shall  contain  a 
notice  to  the  effect  that  matters 
regarding  rights  to  inventions,  and 
materials  generated  under  the  contract 
or  agreement  are  subject  to  the 
regulations  issued  by  the  Department. 
The  contractor  shall  be  advised  by  the 
State  agency  of  additional  information 
regarding  these  matters. 

(6)  All  negotiated  contracts  (except 
those  of  $10,000  or  less)  awarded  by 
institutions  shall  include  a  provision  to 
the  effect  that  the  State  agency,  the 
Comptroller  General  of  the  United 
States,  or  OIG,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers, 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  program 
for  the  purpose  of  making  audits, 
examinations,  excerpts,  and 
transcriptions, 

(7)  Contracts  and  subcontracts  of 
amounts  in  excess  of  $100,000  shall 
contain  a  provision  which  requires  the 
recipient  to  agree  to  comply  with  all 
applicable  standards,  order,  or 
regulations  issued  pursuant  to  the  Clean 
Air  Act  of  1970.  Violations  shall  be 
reported  to  the  State  agency  and  to  the 
Regional  Office  of  the  Environmental 
Protection  Agency. 

§  226.23  Free  and  reduced-price  meals. 

(a)  The  State  agency  shall  require 
each  institution  to  submit,  at  the  time 
the  institution  applies  for  Program 
participation,  a  written  policy  statement 
concerning  free  and  reduced-priced 
meals  to  be  used  uniformly  in  all  child 
care  facilities  under  its  jurisdiction  as 
required  in  this  section.  Institutions  shall 
not  be  approved  for  participation  nor 
agreements  renewed  unless  the  free  and 
reduced-price  policy  statement  has  been 
approved.  Pending  approval  of  a 
revision  of  a  policy  statement,  the 
existing  policy  shall  remain  in  effect. 

(b)  An  institution  which  serves  meals 
at  no  separate  charge  to  attending 
children  shall  develop  a  policy 
statement  which  consists  of  an 
assurance  to  the  State  agency  that  all 
children  are  served  the  same  meals  at 
no  separate  charge,  regardless  of  race, 
color,  handicap,  or  national  origin,  and 
that  there  is  no  discrimation  in  the 
course  of  the  food  service. 


(c)  An  institution  which  charges 
separately  for  meals  shall  develop  a  • 
policy  statement  for  determining 
eligibility  for  free  and  reduced  price 
meals  which  shall  include  the  following: 

(1)  The  specific  criteria  to  be  used  in 
determining  eligibility  for  free  and 
reduced-price  meals.  The  institution’s 
standards  of  eligibility  shall  conform  to 
the  State’s  income  standards. 

(2)  A  description  of  the  method  or 
methods  to  be  used  in  accepting 
applications  from  families  for  free  and 
reduced-price  meals. 

(3)  A  description  of  the  method  or 
methods  to  be  used  to  collect  payments 
from  those  children  paying  the  full  or 
reduced  price  of  the  meal  which  will 
protect  the  anonymity  of  the  children 
receiving  a  free  or  reduced-price  meal. 

(4)  An  assurance  which  provides  that 
the  institution  will  establish  a  hearing 
procedure  for  challenging,  for  cause, 
eligibility  for  free  and  reduced-price 
meals:  (i)  A  simple,  publicly  announced 
method  for  a  family  to  make  an  oral  or 
written  request  for  a  hearing:  (ii)  an 
opportunity  for  the  family  to  be  assisted 
or  represented  by  an  attorney  or  other 
person  in  presenting  its  appeal;  (iii)  an 
opportunity  to  examine,  prior  to  and 
during  the  hearing,  the  documents  and 
records  presented  to  support  the 
decision  under  appeal;  (iv)  that  the 
hearing  shall  be  held  with  reasonable 
promptness  and  convenience  to  the 
family  and  that  adequate  notice  shall  be 
given  to  the  family  as  to  the  time  and 
place  of  the  hearing;  (v)  an  opportunity 
for  the  family  to  present  oral  or 
documentary  evidence  and  arguments 
supporting  its  position;  (vi)  an 
opportunity  for  the  family  to  question  or 
refute  any  testimony  or  other  evidence 
and  to  confront  and  cross-examine  any 
adverse  witnesses;  (vii)  that  the  hearing 
shall  be  conducted  and  the 
determination  made  by  a  hearing  official 
who  did  not  participate  in  making  the 
intitial  decision;  (viii)  the  determination 
of  the  hearing  official  shall  be  based  on 
the  oral  and  documentary  evidence 
presented  at  the  hearing  and  made  a 
part  of  that  hearing  record;  (ix)  that  the 
family  and  any  designated 
representatives  shall  be  notified  in 
writing  of  the  decision  of  the  hearing 
official;  (x)  that  a  written  record  shall  be 
prepared  with  respect  to  each  hearing, 
which  shall  include  the  decision  under 
appeal,  any  documentary  evidence  and 

a  summary  of  any  oral  testimony 
presented  at  the  hearing,  the  decision  of 
the  hearing  official,  including  the 
reasons  therefor,  and  a  copy  of  the 
notification  to  the  family  of  the  decision 
of  the  hearing  official;  and  (xi)  that  such 
written  record  of  each  hearing  shall  be 
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preserved  for  a  period  of  three  years 
and  shall  be  available  for  examination 
by  the  family  or  its  representatives  at 
any  reasonable  time  and  place  during 
such  period. 

(5)  An  assurance  that  there  will  be  no 
overt  identification  of  free  and  reduced- 
price  meal  recipients  and  no 
discrimination  against  any  child  on  the 
basis  of  race,  color,  handicap,  or 
national  origin. 

(d)  The  hearing  procedure  prescribed 
under  paragraph  (c)(4)  of  this  section 
shall  be  followed  when  an  institution 
challenges  for  cause  the  continued 
eligibility  for  any  child  for  free  or 
reduced-price  meals.  While  the 
challenge  is  pending,  the  child  shall 
continue  to  receive  the  free  or  reduced- 
price  meals  to  which  he  is  entitled  under 
the  eligibility  standards  announced  by 
the  institution  based  upon  the 
information  supplied  in  the  application 
made  by  the  family. 

(e)  Each  institution  shall  annually 
provide  the  information  media  serving 
the  area  from  which  the  institution 
draws  its  attendance  a  public  release 
announcing  the  availability  of  free  and 
reduced-price  meals  to  children  meeting 
the  approved  eligibility  criteria.  The 
public  announcement  shall  also  state 
that  meals  are  available  to  all  enrolled 
children  without  regard  to  race,  color, 
handicap,  or  national  origin. 

(f)  Free  and  reduced-price  meal 
eligibility  reports  by  institutions  to  State 
agencies  shall  be  based  on  family-size 
and  income  information  established  not 
more  than  12  months  prior  to  reporting. 

(g)  Sponsoring  organizations  for 
family  day  care  homes  shall  ensure  that 
no  separate  charge  for  food  ser\’ice  is 
imposed  on  families  of  children  enrolled 
in  participating  family  day  care  homes. 

Subpart  F — Food  Service  Equipment 
Provisions 

§  226.24  Food  service  equipment 
assistance. 

(a)  Apportionment  of  food  service 
equipment  assistance  funds  to  States. 

For  each  fiscal  year,  the  Secretary  shall 
make  food  service  equipment  assistance 
payments  to  each  State  from  any 
Federal  funds  made  available  for  the 
purchase  and  rental  of  equipment  to  be 
used  in  the  Program.  Such  payments 
shall  be  apportioned  among  the  States 
on  the  basis  of  the  ratio  of  the  number  of 
children  below  age  6  who  are  members 
of  families  that  satisfy  the  income 
standards  for  free  and  reduced-price 
meals  to  the  number  of  such  children  in 
all  States.  If  any  State  cannot  utilize  all 
the  funds  allocated  to  it  under  this 
section,  the  Department  shall  make 


reallocations  to  the  remaining  States  in 
the  manner  set  forth  in  this  paragraph 
for  allocation  of  funds. 

(b)  Payment  of  food  service 
equipment  assistance  funds  to  States. 
Food  service  equipment  funds  to  be  paid 
to  any  State  shall  be  made  available  by 
means  of  Letters  of  Credit  issued  by 
FNS  in  favor  of  the  State  agency.  The 
State  agency  shall  use  these  funds  in 
accordance  w'ith  §  226.4(i). 

(c)  Notification  of  available  funds. 
Within  30  days  of  notification  by  FNS  to 
the  State  agency  of  the  amount  of  funds 
available  for  food  service  equipment 
assistance,  the  State  agency  shall  notify 
each  institution  of  the  availability  of 
food  service  equipment  assistance,  of 
the  criteria  for  determining  which 
institutions  are  especially  needy,  of 
procedures  for  application  for 
assistance,  and  of  the  application 
deadline  date. 

(d)  Matching  of  food  service 
equipment  assistance  funds.  Payment  to 
any  State  of  funds  allocated  under  this 
paragraph  for  any  fiscal  year  shall  be 
made  upon  condition  that  at  least  one- 
fourth  of  the  cost  of  equipment  financed 
under  this  section  shall  be  financed  from 
sources  within  the  State,  except  that  this 
condition  shall  not  apply  to  equipment 
obtained  for  institutions  that  are 
especially  needy,  as  defined  in  the 
approved  State  Plan  of  Child  Care  Food 
Program  Operations,  Payment  made  by 
FNS  to  State  agencies  and  by  State 
agencies  to  institutions  may  be  matched 
either  by  the  recipient  institution  or  from 
other  State  or  local  soucres  and 
payments.  Funds  from  sources  within 
the  State  may  include  any  source  of 
State  or  local  funds. 

(e)  Use  of  food  service  equipment 
assistance  funds.  Food  service 
equipment  assistance  funds  shall  be 
used  by  State  agencies  to  reimburse 
institutions  for  the  cost  of  purchasing  or 
renting  equipment,  other  than  land  or 
buildings,  to  establish,  maintain,  and 
expand  food  service  operations  under 
the  Program. 

(f)  Application  approval  procedures 
and  priorities.  Any  institution  which  has 
applied  for  or  is  participating  in  the 
Program  may  apply  to  the  State  agency 
for  food  service  equipment  assistance. 
Each  State  agency  shall  establish  an 
application  deadline  date  to  ensure  that 
applications  from  eligible  institutions 
have  an  equal  opportunity  for 
consideration  on  the  basis  of  these 
criteria;  (1)  The  need  of  the  institution 
for  Federal  financial  assistance  to 
acquire  food  service  equipment,  (2)  the 
necessity  for  the  equipment  for.which 
applicatin  is  made  to  operate  an 
adequate  food  service,  (3)  the  number 


and  need  of  the  children  enrolled  in  the 
Program,  (4)  the  extent  to  which  the 
equipment  for  which  application  is  made 
will  be  used  in  the  Program,  and  (5)  the 
amount  of  funds  available  to  the  State 
agency.  Each  institution  which  submits 
an  application  shall  be  notified  within 
30  calendar  days  as  to  whether  the 
application  is  complete  and  correct.  All 
applications  received  by  the  application 
deadline  date  shall  be  approved  or 
disapproved  within  60  calendar  days,  of 
this  date.  Each  Slate  agency  shall  ensure 
that  applications  from  institutions  with 
no  equipment  or  grossly  inadequate 
equipment  are  acted  upon  before 
applications  from  other  institutions. 
Applications  received  after  the  deadline 
date  may  be  approved,  but  shall  be 
accorded  a  lower  priority  than  those 
applications  received  by  such  date. 

(g)  Direct  disbursement.  The  State 
agency  may  disburse  food  service 
equipment  assistance  funds  directly  to  a 
supplier  of  food  service  equipment  if  the 
funds  are  used  to  purchase  equipment 
for  an  institution  that  (1)  meets  all  the 
requirements  for  participation  except  for 
the  licensing  requirements,  and  (2) 
satisfies  all  the  requirements  for 
licensing,  except  for  a  requirement  for 
food  service  equipment.  The  Slate 
agency  shall jetain  legal  title  to  the 
equipment  until  the  State  agency  and 
the  institution  sign  an  agreement 
authorizing  the  institution  to  participate 
in  the  Program. 

(h)  .Agreements.  Institutions  approved 
for  food  service  equipment  assistance 
shall  enter  into  a  written  agreement  with 
the  State  agency.  The  institution  shall 
agree  to:  (1)  participate  in  the  food 
service  aspect  of  the  Program,  (2) 
maintain  full  and  accurate  records  to 
account  for  the  cost  of  the  equipment 
and  receipt  and  use  of  all  equipment 
assistance  funds,  and  retain  such 
records  for  a  period  of  three  years  after 
final  disposition,  (3)  bear  the  portion  of 
the  purchase  price  as  is  agreed  upon,  (4) 
use  purchased  or  rented  equipment 
acquired  in  whole  or  in  part  with 
Federal  funds,  principally  in  connection 
with  the  institution’s  nonprofit  food 
service,  and  (5)  comply  with  the 
provisions  of  §  226.22  and  §  226.25  of 
this  part  where  personal  property  is 
acquired  with  food  service  equipment 
assistance  funds.  State  agencies  shall 
ensure  that  agreements  with  institutions, 
at  a  minimum,  are  in  accordance  with 
this  section. 

(i)  Equipment  assistance 
reimbursement  payments.  Equipment 
assistance  payments  may  be  made  to 
reimburse  institutions  for  the  purchase 
or  rental  cost,  including  delivery  and 
installation  charges,  of  the  equipment 
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described  on  the  application  approved 
by  the  State  agency.  Total  payments 
made  to  institutions  may  not  exceed  the 
total  cost  of  the  equipment  acquired, 
including  transportaiton  and  installation 
charges;  however,  on  a  Statewide  basis, 
total  payments  made  to  institutions 
other  than  especially  needly  institutions 
shall  not  exceed  three-fourths  of  the 
total  costs. 

(j)  Food  service  equipment  assistance 
reimbursement  procedure.  Each  State 
agency  shall  require  each  approved 
institution  to  submit  a  reimbursement 
voucher  for  equipment  acquired.  Each 
reimbursement  voucher  shall  be 
accompanied  by  a  copy  of  the  bill, 
invoice,  or  other  evidence  of  purchase  or 
rental  and  shall  be  made  part  of  the 
institution’s  case  file  maintained  by  the 
State  agency  for  a  period  of  three  years 
after  final  disposition.  In  submitting  a 
reimbursement  voucher  for  equipment, 
each  institution  shall  certify  that  the 
voucher  is  true  and  correct,  that  the 
equipment  has  been  installed  and  is 
operating  in  the  capacity  for  which  it 
was  acquired,  that  records  are  available 
to  support  the  voucher,  and  that 
payment  has  not  been  received. 

§  226.25  Property  management 
requirements. 

(a)  This  section  prescribes  policies 
and  procedures  governing  title,  use,  and 
disposition  of  personal  property 
obtained  by  an  institution  by  purchase, 
whose  cost  was  borne  in  whole  or  in 
part  with  food  service  equipment 
assistance  funds.  Institutions  shall 
follow  the  property  management 
policies  and  procedures  prescribed  by 
the  State  agency. 

(b)  The  following  requirements  shall 
be  observed  in  acquiring,  using  and 
disposing  of  nonexpendable  personal 
property: 

(1)  When  nonexpendable  personal 
property  is  acquired  by  an  institution  in 
whole  or  in  part  with  equipment 
assistance  funds,  title  shall  be  vested  in 
the  institution. 

(2)  The  institution  shall  retain  such 
property  in  the  Program  as  long  as  the 
State  agency  decides  that  there  is  a 
need  for  such  property  to  accomplish  the 
purposes  of  the  Program  whether  or  not 
the  institution’s  food  service  continues 
to  be  supported  by  Federal  funds. 

(3)  When  there  is  no  longer  a  need  for 
such  property  to  accomplish  the  purpose 
of  the  Program,  the  institution  shall  use 
the  property  in  connection  with  other 
Federal  programs  it  administers.  Priority 
shall  be  given  to  Federal  programs 
administered  by  the  Department  over 
the  programs  administered  by  other 
Federal  agencies.  Approval  from  the 


Department  or  State  agency,  as 
applicable,  must  be  obtained  by  the 
institution  prior  to  using  equipment 
acquired  with  food  service  equipment 
assistance  funds  for  programs  of  other 
Federal  agencies.  W'hen  the  institution 
no  longer  has  need  for  such  property  in 
any  of  its  federally  assisted  programs, 
the  property  may  be  used  for  the 
institution’s  own  official  activities.  In 
such  situations,  the  institution  may  use 
the  property  without  reimbursement  to 
the  State  agency,  or  sell  the  property 
and  retain  the  proceeds  if  the  property 
had  an  acquisition  cost  of  less  than 
$1,000  per  unit.  In  the  case  of  other 
property,  the  institution  may  retain  the 
property  for  its  own  use,  provided  that  a 
fair  compensation  is  made  to  FNS  for 
the  Federal  share  of  the  property.  The 
amount  of  compensation  shall  be 
computed  by  applying  the  percentage  of 
Federal  participation  in  the  cost  of  the 
property  to  the  current  fair  market  value 
of. the  property.  If  the  institution  has  no 
need  for  the  property,  disposition  shall 
be  made  as  follows: 

(i)  If  the  property  had  an  acquisition 
cost  of  over  $1,000  per  unit,  the 
institution  shall  request  disposition 
instructions  from  the  State  agency.  If  the 
State  agency  has  no  need  for  the 
property,  the  availability  of  the  property 
shall  be  reported  to  the  General 
Services  Administration  (GSA)  by  the 
Department  to  determine  whether  a 
requirement  for  the  property  exists  in 
other  Federal  programs.  FNS  shall  issue 
instructions  to  the  State  agency  within 
120  days  following  the  receipt  of  the 
request.  If  the  institution  is  instructed  to 
ship  the  proeprty  elsewhere,  the 
institution  shall  be  reimbursed  by  the 
State  agency  where  applicable,  with  an 
amount  which  is  computed  by  applying 
the  percentage  of  the  institution’s 
participation  in  the  cost  of  the  property 
to  the  current  fair  market  value  of  the 
property,  plus  any  reasonable  shipping 
or  interim  storage  costs  incurred.  If  the 
institution  is  instructed  to  otherwise 
dispose  of  the  property,  the  institution 
shall  be  reimbursed  by  the  State  agency 
for  the  costs  incurred  in  the  disposition. 
If  disposition  instructions  are  not  issued 
within  120  days  after  reporting,  the 
institution  shall  sell  the  property  and 
reimburse  the  Department  in  an  amount 
which  is  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  property  to  the  sales 
proceeds.  Further,  the  institution  may  be 
permitted  to  deduct  and  retain  from  the 
Federal  share  $100  or  10  percent  of  the 
proceeds,  whichever  is  greater,  for  the 
institution’s  selling  and  handling 
expenses. 


(ii)  When  the  State  agency  determines 
that  nonexpendable  personal  property 
with  an  acquisition  cost  of  $1,000  or 
more  financed  with  food  service 
equipment  assistance  funds  is  unique  or 
difficult  or  costly  to  replace,  the  State 
agency  may  reserve  the  rights  to  require 
the  institution  to  transfer  title  to  the 
property  to  the  State  agency  or  to  a  third 
party  subject  to  the  following 
provisions: 

(A)  The  right  to  require  the  transfer  of 
title  may  be  reserved  only  by  means  of 
an  express  special  condition  in  the 
agreement  or,  if  approval  for  the 
acquisition  of  the  property  is  given  after 
the  agreement  is  executed,  by  means  of 
a  written  stipulation  at  the  time  the 
approval  is  given. 

(B)  The  property  shall  be 
appropriately  identified  in  the  award 
document  or  otherwise  made  known  to 
the  institution. 

(C)  FNS  or  the  State  agency  shall  not 
exercise  this  right  until  the  institution  no 
longer  needs  the  property  in  the 
Program.  That  need  will  be  deemed  to 
end  on  the  date  of  termination  of  the 
agreement,  unless  the  institution 
continues  to  conduct  a  food  service  after 
that  date  and  demonstrates  to  the  State 
agency  a  continued  need  for  the 
property  in  its  food  service. 

(D)  The  State  agency  shall  issue 
disposition  instructions  within  120  days 
after  the  completion  of  the  need  for  the 
property  under  the  Program.  If 
instructions  are  not  issued  within  such 
120-day  period,  the  State  agency’s  right 
shall  lapse,  and  the  institution  shall 
apply  the  applicable  standards 
contained  in  paragraphs  (bj  (2)  and  (3) 
of  this  section. 

(4)  The  institution’s  property 
management  standards  for 
nonexpendable  personal  property  shall 
also  include  the  following  procedural 
requirements: 

(i)  Property  records  shall  be 
maintained  accurately  and  provide  for: 
(A)  a  description  of  the  property;  (B) 
manufacturer’s  serial  number  or  other 
identification  number;  (C)  acquisition 
date  and  cost;  (D)  source  of  the 
property:  (E)  percentage  of  food  service 
equipment  assistance  funds  used  in  the 
purchase  of  the  property:  (F)  location, 
use,  and  condition  of  the  property:  and 
(G)  ultimate  disposition  data  including 
sales  price  or  the  method  used  to 
determine  current  fair  market  value  if 
the  institution  reimburses  the 
Department  for  its  share. 

(ii)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  two  years  to  verify  the  existence. 
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current  utilization,  and  continued  need 
for  the  property. 

(iii)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safegards  to  prevent 
loss,  damage,  or  the  theft  of  the 
property.  Any  loss,  damage,  or  theft  of 
nonexpendable  property  shall  be 
investigated  and  fully  documented.  The 
institution  shall  be  responsible  for 
replacing  or  repairing  (with  funds  of  the 
institution)  property  which  is  lost, 
damaged,  or  destroyed  due  to  negligence 
by  the  institution. 

(iv)  Adequate  maintenance 
procedures,  including  those 
recommended  by  the  manufacturer  shall 
be  implemented  to  keep  the  property  in 
good  condition. 

(v)  Proper  sales  procedures  shall  be 
established  for  unneeded  property 
which  would  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

(c)  The  institution  may,  at  its  option, 
either  retain  or  sell  items  of  expendable 
personal  property  when  no  longer 
needed  for  any  federally  sponsored 
activity  (including  activities  sponsored 
by  other  Federal  agencies). 
Compensation  to  the  Department  is 
required  if  the  aggregate  fair  market 
value  of  all  of  those  items  of  expendable 
personal  property  acquired  with 
equipment  assistance  funds  exceeds 

SI  .000  when  no  longer  needed  for  any 
federally  sponsored  activity.  The 
amount  of  compensation  shall  be 
computed  by  applying  the  percentage  of 
Federal  participation  in  the  cost  of  the 
original  property  to  the  current  fair 
market  value  of  items  retained  and  to 
the  sales  of  items  sold. 

(d)  Compensation  for  the  Federal 
share  of  property  made  by  institutions  to 
the  State  agency  shall  be  returned  to 
FNS.  except  that  food  service  equipment 
assistance  monies  returned  in  the  same 
fiscal  year  that  the  monies  were  paid 
may  be  used  by  the  State  agency  under 

§  226.24. 

Subpart  G— Other  Provisions 

§  226.26  other  provisions. 

(a)  Grant  closeout  procedures.  Grant 
closeout  procedures  for  the  Program 
shall  be  in  accordance  with 
Attachments  K  and  L  of  the  Office  of 
Management  and  Budget  Circular  A-110 
(41  FR  32016.  July  30. 1976),  or 
Attachment  L  of  the  Office  of 
•Management  and  Budget  Circular  A-102 
(42  FR  45828,  September  12. 1977), 
whichever  is  applicable. 

(1)  Termination  for  cause.  FNS  may 
terminate  a  State  agency’s  participation 
in  the  Program  in  whole,  or  in  part, 
whenever  it  is  determined  that  the  State 
agency  has  failed  to  comply  with  the 
conditions  of  the  Program.  FNS  shall 
promptly  notify  the  State  agency  in 


writing  of  the  termination,  the  reasons 
for  the  termination  and  the  effective 
date.  A  State  agency  shall  terminate  an 
institution’s  participation  in  the  Program 
by  written  notice  whenever  it  is 
determined  by  FNS  or  the  State  agency 
that  the  institution  has  failed  to  comply 
with  the  conditions  of  the  Program. 

(2)  Termination  for  conveniece.  FNS 
or  the  State  agency  may  terminate  the 
State  agency’s  participation  in  the 
Program  when  both  parties  agree  that 
the  continuation  of  the  Program  would 
not  produce  beneficial  results 
commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and.  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  The  State 
agency  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  FNS 
shall  allow  full  credit  to  the  State 
agency  for  the  Federal  share  of 
fioncancellable  obligations,  properly 
incurred  by  the  State  agency,  or  FNSRO 
where  applicable,  and  may  terminate  an 
institution’s  participation  in  accordance 
with  these  provisions. 

(b)  State  requirements.  Nothing 
contained  in  this  part  shall  prevent  a 
State  agency  from  imposing  additional 
requirements  for  participation  in  the 
Program  which  are  not  inconsistent  with 
the  provisions  of  this  part;  however,  any 
additional  requirements  shall  be 
approved  by  FNSRO  and  may  not  deny 
the  Program  to  an  eligible  institution. 

(c)  Value  of  assistance.  The  value  of 
assistance  to  children  under  the 
Program  shall  not  be  considered  to  be 
income  or  resources  for  any  purposes 
under  any  Federal  or  Stale  laws, 
including,  but  not  limited  to  laws 
relating  to  taxation,  welfare,  and  public 
assistance  programs. 

(d)  Maintenance  of  effort.  Expenditure 
of  funds  from  State  and  local  sources  for 
the  maintenance  of  food  programs  for 
children  shall  not  be  diminished  as  a 
result  of  funds  received  under  the  Act. 

(e)  Fraud  penalty.  Whoever 
embezzles,  willfully  misapplies,  steals, 
or  obtains  by  fraud  any  funds,  assets,  or 
property  that  are  the  subject  of  a  grant 
or  other  form  of  assistance  under  this 
part,  whether  received  directly  or 
indirectly  from  the  Department  or 
whoever  receives,  conceals,  or  retains 
such  funds,  assets,  or  property  to  his  use 
or  gain,  knowing  such  funds,  assets,  or 
property  have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall,  if  such  funds,  assets,  or  property 
are  of  the  value  of  $100  or  more,  be  fined 
not  more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both,  or,  if  such 
funds,  assets,  or  property  are  of  a  value 


of  less  than  $100,  shall  be  fined  not  more 
than  $1,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

§  226.27  Program  information. 

Persons  desiring  information 
concerning  the  Program  may  write  to  the 
appropriate  State  agency  or  Regional 
Office  of  FNS  as  indicated  below: 

(a)  In  the  States  of  Connecticut, 

Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont:  New 
England  Regional  Office,  FNS,  U.S.* 
Department  of  Agriculture,  3  North 
Avenue,  Burlington,  MA  01803, 

(b)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland.  New  Jersey, 

New  York,  Pennsylvania,  Puerto  Rico, 
Virginia,  Virgin  Islands,  and  West 
Virginia:  Mid-Atlantic  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture. 

One  Vahlsing  Center,  Robbinsville,  NJ 
08691. 

(c)  In  the  States  of  Alabama,  Florida. 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture, 

1100  Spring  Street  NW.,  Atlanta,  GA 
30309. 

(d)  In  the  States  of  Illinois,  Indiana. 
Michigan.  Minnesota.  Ohio  and 
Wisconsin:  Midwest  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  536 
South  Clark  Street,  Chicago.  IL  60605. 

(e)  In  the  States  of  Colorado,  Iowa, 
Kansas,  Missouri.  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah,  and 
Wyoming:  Mountain  Plains  Regional 
Office,  FNS,  U.S,  Department  of 
Agriculture.  2420  West  26th  Avenue, 
room  430D,  Denver,  CO  80211. 

(f)  In  the  States  of  Arkansas, 

Louisiana,  New  Mexico,  Oklahoma,  and 
Texas:  Southwest  Regional  Office.  FNS. 
U.S.  Department  of  Agriculture,  1100 
Commerce  Street,  room  5-C-30,  Dallas. 
TX  75242. 

(g)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon,  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and 
Washington:  Western  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  550 
Kearny  Street,  room  400,  San  Francisco, 
CA  94108. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.558) 

Note. — A  draft  impact  analysis  statement  has 
been  prepared  and  can  be  obtained  by 
contacting  Jordan  Benerly,  Director,  Child 
Care  and  Summer  Programs  Division,  FNS, 
U.S.  Department  of  Agriculture,  Washington, 
D.C.,  20250,  202-447-8211. 

Dated:  June  27, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Consumer  Services. 
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